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I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) for its San Luis Valley-Calumet-Comanche transmission project (Project); findings with respect to electromagnetic fields (EMFs) and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (Tri-State Application).  That filing commenced Docket No. 09A-324E (Tri-State Docket).  

2. On May 14, 2009, Public Service Company of Colorado (Public Service or PSCo) filed an Application for a CPCN for the Project; findings with respect to EMF and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (PSCo Application).  That filing commenced Docket No. 09A-325E (PSCo Docket).  

3. The following intervened of right or were granted leave to intervene:  Bar Nothing Ranches, LLC (Bar Nothing); Blue Diamond Ventures/FreedomWorks Joint Venture; Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch); Colorado Office of Consumer Counsel (OCC); Colorado Open Lands, Inc.; Colorado Springs Utilities; Governor’s Energy Office (GEO); Interwest Energy Alliance (Interwest); La Veta, LLC and Ranchview Investments, LLC; Majors Ranch Property Owners Associations, Inc.; Oxy USA, Inc. (Oxy); Pole Canyon Transmission, Inc. (Pole Canyon); Staff of the Commission (Staff); Anthony Velarde; Ron Velarde; and Western Resource Advocates (WRA).
  

4. The procedural history of this proceeding is detailed in earlier Orders.  

A. Motion to Extend Procedural Schedule.  

5. On December 3, 2009, Trinchera Ranch filed a Motion to Extend Procedural Schedule (Trinchera Ranch Motion) and served that motion on the Parties by electronic means.
 On December 7, 2009, Applicants filed a Response to Trinchera’s Third Motion to Extend Procedural Deadlines (Applicants Response); in that filing, Applicants oppose the Trinchera Ranch Motion.  On December 7, 2009, WRA filed its Response to Trinchera Motion to Extend Procedural Deadlines; in that filing, WRA opposes the Trinchera Ranch Motion.  

6. The Administrative Law Judge (ALJ) read and considered the motion and the responses.  In addition, the ALJ read the rebuttal testimony and exhibits at issue and considered the entire record in this proceeding.  Based on this review, and for the reasons discussed below, the ALJ will grant the Trinchera Ranch Motion; will vacate the evidentiary hearing scheduled for December 14 through 18 and 21, 2009; will retain the prehearing conference scheduled for December 11, 2009; and will vacate the remainder of the procedural schedule established in Decision No. R09-1094-I.  

7. Trinchera Ranch made several arguments in support of its motion to extend the procedural deadlines.  Applicants responded to each argument in their response.  

8. The ALJ finds Applicants’ arguments to be persuasive on all issues but one:
  the system stability study discussed by PSCo witness Thomas W. Green and presented as Exhibit TWG-3 to his rebuttal testimony.
  Consequently, the ALJ will address only this issue in this Order.  

9. In its motion, Trinchera Ranch first states that the entirely new system stability study performed by PTI-Siemens was not produced until rebuttal testimony.  Trinchera Ranch then states that, although either one could have done so, neither Applicant chose to produce a system stability study in its direct testimony.  Trinchera Ranch further notes that there are eight days between the December 2, 2009 filing date for rebuttal testimony and the December 10, 2009 filing date for surrebuttal testimony and that, in that period, it must propound discovery, obtain responses, and prepare written testimony and exhibits to address an entirely new and sophisticated stability study.
  Trinchera Ranch further argues that Applicants could have included, but elected not to include, a stability study with their direct testimony.  Trinchera Ranch argues, based on the foregoing, that the Intervenors should be given adequate time to review and to respond to the new PTI-Siemens stability study.  Trinchera Ranch contends that it should not be penalized for the Applicants’ decision not to provide a stability study until rebuttal testimony and that denial of its motion would constitute a denial of due process.  

10. Applicants oppose the Trinchera Ranch Motion.  They argue that Staff witness Inez Dominguez observed in his answer testimony that no system stability study was provided and that they chose to provide the study in response to his testimony.  Applicants state that Public Service neither conducted nor contracted for a system stability study until Mr. Dominquez filed his answer testimony and argue that, because the study was done in response to Staff’s answer testimony, Trinchera Ranch cannot be prejudiced.  Applicants Response at 9.  Applicants also assert that statements made by Mr. Dauphinais in his cross-answer testimony and in his deposition establish that he is not concerned about system stability with respect to the proposed transmission line and, thus, that providing the system stability study in rebuttal does not prejudice Trinchera Ranch.  Applicants further argue that the motion should not be granted because it is not their fault that Trinchera Ranch witness Dauphinais does not have the PSS/E stability program necessary to run the PTI-Siemens stability study.  

11. The ALJ finds the Trinchera Ranch arguments on this issue to be persuasive.  For the following reasons, the ALJ will grant the Trinchera Ranch Motion.  

First, PSCo witness Green states in his rebuttal testimony that he agrees with Staff witness Dominguez “that performing stability studies would be beneficial for a project like this.”  Rebuttal testimony of Thomas W. Green at 17:11-12.  He then discusses, and relies upon, the PTI-Siemens stability study (Exhibit TWG-3) to establish “that the proposed Project does not have any transient stability issues.  All disturbances modeled with the proposed Project were stable and well damped.  The stability studies indicate that we have designed a robust transmission system that will withstand a variety of viable disturbances.”  Id. at 18:4-8.
  From 

12. this testimony, it is clear that the Applicants rely on the PTI-Siemens stability study as evidence to support granting the Applications (i.e., the PTI-Siemens stability study establishes that the Project does not have an adverse impact on the system stability).
  Because it is provided to support the Applications, the PTI-Siemens stability study should have been filed with the direct testimony.  

13. Second, the PTI-Siemens stability study does not respond to a stability study provided by an intervenor in its answer testimony.  Rather, the PTI-Siemens study is the only stability study in the prefiled testimony to-date.  It is not rebuttal merely because it addresses an observation that Applicants did not file a stability study.  

14. Third, Applicants could have responded to Staff witness Dominguez’s testimony about the absence of a stability study by explaining why they chose not to provide a stability study.  Had they done so, the testimony would have been rebuttal and would have provided no support for the Trinchera Ranch Motion.  That is not the response they chose to make.  They chose to respond to Staff witness Dominguez’s testimony by producing a stability study that was commissioned after answer testimony was filed and that was not available to intervenors until rebuttal testimony was filed.  This litigation choice by Applicants opened the door for, and provided ample support for granting, the Trinchera Ranch Motion.  

Fourth and finally, the ALJ finds unpersuasive the Applicants’ arguments based on Trinchera Ranch witness Dauphinais’s testimony and his lack of access to the PSS/E stability 

15. program necessary to run the PTI-Siemens stability study.  Based on review of the cited cross-answer testimony and deposition testimony, the cited testimony does not appear to address the system stability that is the subject of the PTI-Siemens study.  In addition, Mr. Dauphinais had no reason to believe that he needed to have the PSS/E stability program until he received PSCo witness Green’s rebuttal testimony on December 2, 2009, by which time it was too late under the current procedural schedule to obtain the software and to run the stability study.  Had Applicants filed a stability study with their direct testimony, Mr. Dauphinais -- and any other intervenor’s witness -- would have had ample time
 within which to obtain the necessary software and to run any stability study necessary to analyze the Applicants’ filed stability study.  Because they chose not to file a stability study until rebuttal testimony, Applicants deprived Intervenors’ witnesses (including Mr. Dauphinais) of that opportunity.  

16. WRA also opposed the Trinchera Ranch Motion.  WRA based its opposition on witness availability issues and on the fact that it has sufficient time adequately to prepare its case.  The ALJ finds that WRA’s stated reasons do not outweigh the due process and fairness issues presented by Trinchera Ranch in its motion.  In addition, the ALJ notes that the witness availability issues could be addressed, and were addressed, at the December 11, 2009 prehearing conference when the WRA participated in the discussion that resulted in the procedural schedule and evidentiary hearing dates adopted in this Order.  

17. In view of the totality of the circumstances presented, denying the Trinchera Ranch Motion would deny Trinchera Ranch, and any other intervenor, a reasonable opportunity to evaluate, and to file testimony with respect to, the PTI-Siemens stability study.
  The ALJ will grant the Trinchera Ranch Motion.  

18. By electronic mail on December 7, 2009, the ALJ advised the Parties of her ruling on the Trinchera Ranch Motion.  In that e-mail, the ALJ also advised the Parties that the prehearing conference on December 11, 2009 would be held; that the evidentiary hearing scheduled for December, 2009 was vacated; and that the remainder of the procedural schedule was vacated.  

B. Evidentiary Hearing Dates and Procedural Schedule.  

19. On December 11, 2009, the ALJ held a prehearing conference in this proceeding.  The following Parties were present, were represented, and participated:  Public Service, Tri-State, Bar Nothing, Interwest, OCC, Pole Canyon, Staff, Trinchera Ranch, and WRA.  GEO and Oxy each sent an e-mail stating that it would not be present at the prehearing conference and agreeing to abide by the rulings made at the prehearing conference.  

Based on discussion with the Parties present at the December 11, 2009 prehearing conference, the ALJ will adopt the following procedural schedule:
  (a) motions to strike direct, answer, rebuttal, and cross-answer testimony
 to be filed on or before January 4, 2010; (b) intervenor surrebuttal testimony and exhibits to be served on the Parties on or before January 18, 2010; (c) intervenor surrebuttal testimony and exhibits to be filed with the Commission and served on the ALJ on or before January 19, 2010; (d) corrected testimony and 

20. exhibits to be filed on or before January 25, 2010; (e) prehearing motions, including motions to strike surrebuttal testimony and including motions to strike corrected testimony and supplemental testimony filed after December 21, 2009, to be filed on or before January 25, 2010;
 (f) any stipulation or settlement agreement to be filed on or before January 25, 2010; (g) Applicants to file (on behalf of Parties) the order of witnesses and estimates of cross-examination on or before January 27, 2010; (h) final prehearing conference to be held on January 29, 2010;
 (i) evidentiary hearing to be held on February 1 through 5, 8, and 10 through 11, 2010; (j) post-hearing statements of position to be filed on or before February 25, 2010; and (k) responses to post-hearing statements of position to be filed on or before March 8, 2010.  

21. Any motions pending as of the date of the prehearing conference will be argued, and will be ruled upon, at the January 29, 2010 prehearing conference.  The ALJ’s goal is to have all pending prehearing motions resolved in advance of the first day of the evidentiary hearing.  

22. The evidentiary hearing will begin at 8:30 a.m. and will conclude at 6:00 p.m. each day.  

23. February 10 and 11, 2010 are reserve hearing dates that will be used in the event that the evidentiary hearing is not completed on or before February 8, 2010.  

24. Public Service and Tri-State will prepare and file the order of witnesses and estimates of cross-examination.  Intervenors will provide to Applicants the information necessary for them to prepare the witness-related filing.  

25. The Parties are advised that, and are on notice that, no motion to strike prefiled testimony and exhibits will be entertained unless the motion is filed in accordance with the procedural schedule established in this Order.  The ALJ’s goal is to have all motions to strike prefiled testimony and exhibits resolved in advance of the first day of the evidentiary hearing.  

26. The ALJ advised Parties of the rescheduled hearing dates at the prehearing conference held on December 11, 2009 and by electronic mail sent on December 18, 2009.  

C. Discovery and Scope of Surrebuttal Testimony.  

27. At the prehearing conference held on December 11, 2009, Applicants made several oral motions pertaining to discovery and the scope of surrebuttal testimony.  The ALJ made oral rulings on the motions.  The following discussion memorializes those rulings.  

28. Applicants requested an Order stating that discovery served from December 11, 2009 to the date on which surrebuttal testimony is served cannot address any matter other than rebuttal testimony and exhibits and cross-answer testimony and exhibits.  Based on the arguments and discussion, the ALJ will grant the request because it is reasonable and implements the purpose of the previously-ordered discovery cut-off dates.  

29. The ALJ will order that discovery served from December 11, 2009 to January 17, 2010 is limited to, and can address only, rebuttal testimony and exhibits and cross-answer testimony and exhibits.  In addition, the ALJ will order that discovery served on or after January 18, 2010 is limited to, and can address only, surrebuttal testimony and exhibits.  The response time for discovery addressed to surrebuttal testimony and exhibits is four business days.  

30. Applicants requested limitations on the persons whose depositions may be taken and on the subjects on which they could be deposed.  Based on the arguments and discussion, the ALJ will deny the requests.  

31. Applicants requested a moratorium on discovery for the period December 16 through 29, 2009 in recognition of the fact that individuals may not be available to respond to discovery because they are on leave during this period.  Based on the arguments and the discussion in which the Parties present agreed to recognize that individuals might not be available and to work cooperatively to address availability issues, the ALJ will deny the request.  The ALJ expects the Parties to recognize that individuals may not be available during the holidays and to work cooperatively to extend discovery response times as necessary to accommodate those individuals.  

32. To address in advance the issue of the scope of surrebuttal, Applicants asked that the ALJ state her understanding of the scope of proper surrebuttal testimony and exhibits.  Based on argument and discussion, the ALJ will deny the request because she will not prejudge this issue in the abstract.  Any party may file a motion to strike surrebuttal testimony if the party believes that the testimony exceeds the appropriate scope of surrebuttal testimony.  The ALJ will address the issue if and when it is before her by a motion to strike.  

D. Filings, Service, and Advisements.  

33. The filing and service provisions of, and requirements in, previous orders entered in this proceeding remain in effect.  

34. The advisements contained in previous orders entered in this proceeding remain in effect.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Extend Procedural Schedule filed on December 3, 2009 is granted.  

2. The evidentiary hearing in this matter scheduled for December 14 through 18 and December 21, 2009 is vacated.  

3. The remainder of the procedural schedule established in Decision No. R09-1094-I is vacated, beginning with the filing of surrebuttal testimony on December 10, 2009.  

4. A prehearing conference is scheduled in this matter as follows:  

 
DATE: 
January 29, 2009  

 
TIME:

10:00 a.m.  

 
PLACE:
Commission Hearing Room  
 


1560 Broadway, Suite 250  
 


Denver, Colorado  

5. The evidentiary hearing in this consolidated proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATES: 
February 1 through 5, 8, and 10 through 11, 2010  

TIME:

8:30 a.m. to 6:00 p.m. each day  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

6. The following procedural schedule is adopted:  (a) motions to strike direct, answer, rebuttal, and cross-answer testimony shall be filed on or before January 4, 2010; (b) intervenor surrebuttal testimony and exhibits shall be served on the Parties on or before January 18, 2010; (c) intervenor surrebuttal testimony and exhibits shall be filed with the Commission and served on the Administrative Law Judge on or before January 19, 2010; (d) corrected testimony and exhibits shall be filed on or before January 25, 2010; (e) prehearing motions, including motions to strike surrebuttal testimony and including motions to strike corrected testimony and supplemental testimony filed after December 21, 2009, shall be filed on or before January 25, 2010; (f) any stipulation or settlement agreement shall be filed on or before January 25, 2010; (g) Applicants shall file (on behalf of the Parties) the order of witnesses and estimates of cross-examination on or before January 27, 2010; (h) post-hearing statements of position shall be filed on or before February 25, 2010; and (i) responses to post-hearing statements of position shall be filed on or before March 8, 2010.  

7. Discovery that is served from December 11, 2009 to January 17, 2010 is limited to, and can address, only rebuttal testimony and exhibits and cross-answer testimony and exhibits.  

8. Discovery that is served on or after January 18, 2010 is limited to, and can address, only surrebuttal testimony and exhibits.  Response time to discovery addressed to surrebuttal testimony and exhibits is four business days.  

9. The oral motions made at the December 11, 2009 prehearing conference are granted and denied, as discussed above.  

10. Except as modified by previous Orders and as discussed in this Order, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  

11. The Parties shall abide by the requirements of this Order.  

12. The Parties shall abide by the service and filing requirements established in previous Orders.  

13. The Parties shall be held to the advisements contained in this Order and in previous Orders in this proceeding.  

14. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER 
______________________________

Administrative Law Judge
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�  Collectively, these are the Intervenors.  Public Service and Tri-State, collectively, are the Applicants.  Applicants and Intervenors, collectively, are the Parties.  


�  In that filing, Trinchera Ranch asked for shortened response time.  By Decision No. R09-1356-I, the ALJ shortened the response time to 10 a.m. MT on December 7, 2009.  


�  But for the system stability study issue, the ALJ would have adopted the Applicants’ arguments and, on that basis, would have denied the Trinchera Ranch Motion.  


�  That study is entitled Initial Stability Analysis for the Proposed Southeastern Colorado Transmission Expansion; was prepared by Siemens Energy, Inc. T&D Services, Power Technologies International (PTI-Siemens); and is dated December 1, 2009.  


�  In support of this point, Trinchera Ranch provided the affidavit of James Dauphinais in which he states that he cannot respond to the PTI-Siemens study and cannot perform his own stability study in the eight days between the December 2, 2009 filing of rebuttal testimony (when he first saw the PTI-Siemens stability study) and the December 10, 2009 filing date for surrebuttal testimony (when he would comment on and respond to that study).   


�  The ALJ quotes Mr. Green’s testimony solely for the purpose of ruling on the Trinchera Ranch Motion.  Quoting the testimony does not have, and is not intended to have, any other purpose.  


�  For this reason, the ALJ finds unpersuasive Applicants’ argument that Trinchera Ranch is not prejudiced because Staff witness Dominguez raised the question of the absence of a stability study.  Once Applicants proffered the PTI-Siemens stability study as support for the proposition that the Project would not result in system stability problems, any party was entitled to examine that proposition and any support offered for it.  The Project’s impact on system stability is not an issue that is exclusive to Staff; it is a valid area of inquiry for any intervenor and for the Commission.  


�  The Applicants filed their direct testimony and exhibits on May 14, 2009.  Intervenors filed their answer testimony and exhibits on October 28, 2009.  


�  This is true even if no intervenor files surrebuttal testimony addressing the stability study.  It is the reasonable opportunity to evaluate the PTI-Siemens stability study that is the more critical component here.  


�  This schedule will permit a Commission decision to issue on or before April 26, 2010, which is the date by which the Commission decision in this matter should issue pursuant to § 40-6-109.5, C.R.S.  


�  This also includes all supplemental testimony and all corrected testimony filed as of December 21, 2009.  


�  This does not include motions pertaining to discovery.  Motions pertaining to discovery may be filed at any time.  


�  If the Parties agree that there is no need to hold a prehearing conference, Public Service or Tri-State may inform the ALJ by noon on January 28, 2010 that the prehearing conference is unnecessary.  Electronic notification to the ALJ and the Parties will suffice.  If she receives this notification, the ALJ will vacate the prehearing conference.  
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