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I. statement
1. On June 1, 2009, TracFone Wireless, Inc. (TracFone) filed the above-captioned application requesting designation as an Eligible Telecommunications Carrier (ETC) in the State of Colorado to offer Lifeline service to qualified households.

2. On December 4, 2009, TracFone Wireless, Inc.’s Motion to Dismiss the Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County E-911 Emergency Communications Service Authority (collectively 911 Authorities) as Parties was filed.  As stated more fully in the motion, TracFone contends that the 911 Authorities invalidate their grounds for intervention.

3. On or about December 18, 2009, the 911 Authorities' Response in Opposition to TracFone's Motion to Dismiss the 911 Authorities was filed.  The 911 Authorities extensively quote the originally stated grounds for intervention.   The 911 Authorities go on to address their Response to TracFone Wireless, Inc.'s Motion to Set Aside Interim Order and Alternative Motion to Certify Interim Order as Immediately Appealable.  The 911 Authorities maintain that TracFone's refusal to pay the emergency telephone charge is contrary to the Colorado Revised Statutes.  

4. Aside from issues regarding § 29-11-100.5 et seq., C.R.S., the 911 Authorities maintain their standing remains valid based upon the alleged pecuniary injury if TracFone is designated as an ETC.  TracFone's efforts to switch existing Lifeline customers from postpaid wireless or landline carriers that collect the 911 fee will diminish funding for all 911 Authority Boards across Colorado.

5. Finally, the 911 Authorities make legal argument regarding issues in the proceeding.

6. On December 18, 2009, the Joint Response of Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) in Opposition to TracFone Wireless, Inc’s Motion to Dismiss the Motion to Dismiss the Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County E-911 Emergency Communications Service Authority as Parties was filed.

7. Staff and OCC argue that good cause was found to grant the 911 Authorities intervention in Decision No. R09-1133-I and that no basis has been shown to reverse such finding.  Additional arguments address Rule 12 (b) C.R.C.P. and other matters raised in TracFone’s motion.
8. Staff and the OCC specifically raise concerns as a matter of public policy.  If the 911 Authorities are dismissed, such dismissal may be perceived as a means to narrow issues rather than allowing them to be heard through the hearing process.

9. On December 17, 2009, TracFone Wireless, Inc’s Motion for Leave to File Reply was filed.  TracFone contends that the 911 Authorities raise a number of new issues beyond the scope of the Motion to Dismiss and could not have been anticipated.  Based thereupon, leave is requested to file a reply to the pleading.

10. By Decision No. R09-1133-I, the 911 Authorities were granted intervention.

11. It is undisputed that TracFone does not currently collect or pay emergency telephone service charges (the dispute is as to whether they should or must). It is undisputed that the 911 Authorities receive the emergency telephone charge established in § 29-11-102, C.R.S.

The Commission maintains discretion to grant or deny petitions for permissive intervention.  DeLue v. Public Utils. Comm’n., 454 P.2d 939, 942 (Colo. 1969) (upholding Commission finding that the party did not show substantial interest in the subject matter and its intervention would unduly broaden the issue before the Commission).  

12. Applying § 40-6-109(1), C.R.S., Rule 1401(c) provides:

A motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted. For purposes of this rule, the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

Rule 1401, 4 Code of Colorado Regulations 723-1.

13. Adopting Rule 1401, the Commission explained:

We believe that this language best captures the requirements of § 40-6-109(1), C.R.S., which sets forth the two types of intervention allowed in our proceedings, intervention by right and by permission. It is clear from the statutory language that not all persons are allowed to participate before the Commission, which has discretion as to those interventions that are not of right. The above language alerts parties that they have to do more than demonstrate an academic interest when seeking to intervene. The language makes clear that the burden is upon the party to show that a pecuniary or tangible interest will be substantially affected, while simultaneously ensuring that parties whose interests are not adequately represented can seek to protect those interests in Commission proceedings. (Emphasis added.)

Decision No. C07-0337.

14. Among other arguments in the request to intervene, the 911 Authorities contend that TracFone plans to attract new telephone customers to its proposed service away from other ETC providers currently offering Lifeline Service.   Because all other ETC Lifeline Service providers in the State of Colorado pay the emergency telephone charge, each customer that TracFone gains will result in less funding for paying 911 expenses.  

15. The 911 Authorities have adequately demonstrated that the subject docket may substantially affect their pecuniary or tangible interests.  No other parties being in a substantially similar or aligned position, movants’ interests would not otherwise be adequately represented in the docket.

16. In response to the motion to dismiss, the 911 Authorities address other matters.  In response, TracFone requests leave to respond to various matters raised that are perceived beyond the scope of the original request.  Because such matters are beyond the scope of the motion to dismiss, they will not be addressed further and sufficient cause has not been shown to necessitate a response.  The Motion for Leave to File Reply will be denied.

17. TracFone failed to demonstrate that the 911 Authorities should not have been granted permissive intervention in this proceeding.  Accordingly, the motion will be denied.

II. ORDER

A. It Is Ordered That:

1. TracFone Wireless, Inc’s Motion for Leave to File Reply filed December 17, 2009, is denied.

2. TracFone Wireless, Inc.’s Motion to Dismiss the Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County E-911 Emergency Communications Service Authority as Parties filed December 4, 2009, is denied.

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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