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I. statement

1. On June 30, 2009, Colorado Cab Company, LLC, doing business as Denver Yellow Cab, Boulder Yellow Cab, Boulder SuperShuttle, Boulder Airporter, Boulder Airport Shuttle, and/or Boulder Express Shuttle (Colorado Cab), filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire as Taxi Service (Application).  That filing commenced this docket.  

2. The sole intervenor in this matter is RDSM Transportation, Ltd, doing business as Yellow Cab Company of Colorado Springs (YCCS).  

3. Pursuant to Decision No. R09-0986-I, a procedural schedule was adopted that, among other things, set a hearing in this matter for December 14 through 18, 2009.  

4. On December 11, 2009, YCCS filed a Motion In Limine requesting that Colorado Cab’s Confidential Business Plan not be admitted and that the introduction of any oral testimony from Colorado Cab’s witnesses related directly or indirectly to the operational plan or operational fitness be prohibited.  YCCS argues that Colorado Cab delayed providing it a copy of the Confidential Business Plan despite having filed it with the Commission on October 19, 2009, pursuant to the procedural schedule set out in this matter.  YCCS maintains that it did not receive the Confidential Business Plan from Colorado Cab until December 9, 2009, two days after it was mailed to YCCS’s legal counsel.  

5. YCCS claims that it was severely prejudiced by the late receipt of the Confidential Business Plan in that it cannot adequately analyze, critique, or rebut the plan.  YCCS bases its request for relief on the prejudice it claims it has suffered.

6. The hearing in this matter was convened at the scheduled date and time on December 14, 2009.  At that time, Colorado Cab was afforded the opportunity to respond to the YCCS Motion In Limine.  Colorado Cab offered its reasons for not serving the Confidential Business Plan on YCCS until December 7, 2009.  

7. While a response to a response to a motion is not provided for under the Commission’s Rules of Practice and Procedure, nonetheless, YCCS was provided the opportunity to respond to Colorado Cab’s response.  

A. Findings

8. It is evident that Colorado Cab failed to provide YCCS with a copy of its Confidential Business Plan in a timely manner.  It is uncontested that despite timely filing its Confidential Business Plan with the Commission on October 19, 2009, Colorado Cab did not serve the plan on YCCS until December 7, 2009, and YCCS did not receive the plan until December 9, 2009, two business days before the commencement of the hearing.  It is also evident that providing the business plan a mere two business days prior to the beginning of the evidentiary hearing in this matter prejudices YCCS by severely restricting the time in which it can analyze the business plan and prepare for hearing.

9. Notably however, Rule 1100(g) provides that “[n]o access to information under seal shall be allowed until the person, who is either a party or an authorized agent of a party and who is seeking such access, signs a nondisclosure agreement on a form approved by the Commission.”  Counsel for YCCS concedes that despite being fully aware of the October 19, 2009 filing date for Colorado Cab, he nonetheless delayed filing his Non-Disclosure Agreement until November 20, 2009, a full month after the plan was filed with the Commission.  YCCS’s plea that it has suffered “substantial prejudice” is somewhat dampened by this fact.  

10. YCCS requests that the Confidential Business Plan and any testimony now be excluded from the hearing.  If the plan is excluded, YCCS argues that Colorado Cab cannot make a prima facie showing of fitness and therefore its Application should be dismissed.

11. As indicated by the Administrative Law Judge (ALJ) at the outset of the hearing in this matter, the Application will not be dismissed.  Applying a term of equity to the matter at hand, neither side comes to this issue with “clean hands.”  Clearly, Colorado Cab failed to timely serve YCCS with a copy of the Confidential Business Plan, which should have been provided as soon as possible after November 20, 2009.  On the other hand, YCCS is hard pressed to plead substantial prejudice since it deprived itself of a substantial period of time in which to analyze the business plan by its failure to execute and file a Non-Disclosure Agreement until a month after the business plan was filed.  

12. Under those circumstances, the ALJ finds the most reasonable accommodation is to provide YCCS with an additional two weeks to analyze the Confidential Business Plan.  Therefore, YCCS shall have until the close of business on December 28, 2009 to prepare and submit its expert report on Colorado Cab’s Confidential Business Plan.  No further extensions of time will be provided.  All matters related to the analysis of the Confidential Business Plan by YCCS must be completed by the close of business on December 28, 2009.  

13. As a result, the hearing in this matter is vacated and will be reset for January 4 through 8, 2010 with January 11, 2010 as an additional day in the event the hearing does not conclude on January 8, 2010.  A date for the filing of closing Statements of Position will be determined at hearing.

II. ORDER

A. It Is Ordered That:

1. The Motion In Limine of RDSM Transportation, Ltd, doing business as Yellow Cab Company of Colorado Springs (YCCS), is denied consistent with the discussion above.

2. YCCS shall file have two additional weeks, until December 28, 2009 to review and analyze the Confidential Business Plan of Colorado Cab Company, LLC, doing business as Denver Yellow Cab, Boulder Yellow Cab, Boulder SuperShuttle, Boulder Airporter, Boulder Airport Shuttle, and/or Boulder Express Shuttle (Colorado Cab).

3. YCCS shall file its expert witness report with regard to the analysis of Colorado Cab’s Confidential Business Plan by the close of business on December 28, 2009.

4. The hearing set for December 14 through 18, 2009 is vacated.

5. A new hearing in this matter will be scheduled as follows:

DATES:
January 4 through 11, 2010

TIMES:
9:00 a.m. on January 4th , 6th , 7th, 8th, and 11th (if necessary)


1:00 p.m. on January 5th 

PLACE:
Hearing Room


Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado 80202

6. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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