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I. STATEMENT  

1. An abbreviated statement of the case from Decision No. R09-0435 is provided here for context.  

2. On July 21, 2008, Kipling Ridge Metropolitan District (KRM District or Applicant) filed two applications in which the KRM District seeks authority to construct improvements to existing at-grade highway-rail crossings located at Miller Street in the City of Wheat Ridge, Colorado (Miller Street Application) and Lee Street in the City of Arvada, Colorado (Lee Street Application).  These filings commenced Docket No. 08A-321R (Miller Street Proceeding) and Docket No. 08A-322R (Lee Street Proceeding).  

3. The Commission deemed the two applications complete; consolidated these two dockets for all purposes; assigned the consolidated proceeding to an Administrative Law Judge (ALJ); and invited the Regional Transportation District (RTD), the City of Arvada, Colorado (Arvada), and the City of Wheat Ridge, Colorado (Wheat Ridge) to intervene.  Arvada, RTD, and Wheat Ridge intervened in this consolidated matter within the time allowed by the Commission.  

4. The following entities, collectively, are the Intervenors:  BNSF Railway Company (BNSF), Arvada, Wheat Ridge, and RTD.  Applicant and Intervenors, collectively, are the Parties.  

5. In January, 2009, the ALJ held an evidentiary hearing on the applications.  The ALJ heard the testimony of 7 witnesses and admitted 24 exhibits into evidence.  The ALJ also held a hearing to take public comment on the Applications.  The ALJ heard the testimony of one member of the public and admitted one public comment exhibit into evidence.  

6. Decision No. R09-0435 issued on April 27, 2009.  For the reasons stated in that Decision, the ALJ recommended that the Commission grant the Miller Street Application, subject to conditions, and that the Commission deny the Lee Street Application.  

7. The following supplements the statement contained in Decision No. R09-0435.  In addition, as the remand was only with respect to further proceedings in the Lee Street Proceeding, the remainder of this Recommended Decision on Remand addresses only that case.  

8. KRM District and Arvada filed exceptions to the Recommended Decision.  They took exception to the recommendation to deny the Lee Street Application.  BNSF filed responses to both exceptions.  BNSF supported the recommendation to deny the Lee Street Application.  

9. By Decision No. C09-0735, the Commission remanded this consolidated proceeding to the ALJ for the purpose of addressing the Lee Street Application.  Specifically, the Commission found that it could not consider the issue of whether the Lee Street crossing should be improved without first addressing the issue of whether the crossing should be closed because, in the Commission’s view, the two issues are inextricably intertwined.  

10. To allow consideration in this proceeding of the possible closing of the Lee Street crossing, the Commission required the ALJ to issue an appropriate notice regarding potential closure of the Lee Street crossing.  In addition, the Commission directed the ALJ to hold a new hearing to take public comment on the issue of closing the Lee Street crossing.  Finally, the Commission directed the ALJ to rule on whether the Lee Street crossing should be closed and, if it should not be closed, to rule on whether that crossing should be improved.  

11. In Decision No. C09-0735, the Commission determined that the ALJ used the proper standard to judge what should be done with the applications for the Miller Street and the Lee Street crossings.  The Commission found that the ALJ’s interpretation of § 40-4-106(2)(a), C.R.S., harmonized the “just and reasonable” and the “public safety” clauses of the statute.  

12. In response to the remand, the ALJ issued Decision No. R09-0827-I.  In that Order, the ALJ reopened the evidentiary record in this case.  The ALJ also required BNSF to post, no later than August 14, 2009, a notice of proposed closure of the Lee Street crossing and ordered BNSF to file an affidavit of the posting of the notice.
  Further, the ALJ scheduled a September 17, 2009 hearing to take public comment on the possible closing of the Lee Street crossing.  

13. Following the remand, one written comment was filed with the Commission.  The comment supported keeping the Lee Street crossing open.  The commenter is a member of the Gold Line Advisory Committee.  

14. The ALJ called the second hearing to take public comment to order as scheduled.  No member of the public appeared to provide comment at the hearing.  

15. By Decision No R09-0827-I, the ALJ gave the Parties an opportunity to address any comments from the public regarding closing the Lee Street crossing.  The Parties’ statements were to be filed on or before September 30, 2009.  No Party filed a statement.  

16. The evidentiary record in this proceeding closed as of September 30, 2009.  

17. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the additional record and exhibits in this case along with a written recommended decision.  

II. FINDINGS OF FACT  
18. These findings on remand supplement the findings in Decision No. R09-0435 and are limited to the Lee Street Proceeding.  

19. On August 11, 2009, BNSF posted, on both sides of the Lee Street crossing, a notice of proposed closure of the Lee Street crossing.  

20. The posted notice complied with the requirements of Decision No. R09-0827-I and met the requirements of Rule 4 Code of Colorado Regulations (CCR) 723-7-7208(c).  

21. On September 9, 2009, the Commission issued a News Release announcing the September 17, 2009 hearing to take public comment.  That News Release stated the purpose of the hearing to take public comment (i.e., to hear comment on the possible closing of the Lee Street crossing) and included the specifics of the hearing to take public comment (i.e., date, location, and time).  

22. Notwithstanding the notices given,
 no member of the public appeared at the public hearing to testify either in support of or in opposition to the Lee Street crossing closure.  One written comment from the public was received; that comment supported keeping the Lee Street crossing open.  

23. With the posting of notice of closure of the crossing and the holding of a public hearing to take public comment on the proposed closure, the issue of closing the Lee Street crossing is now within the scope of the Lee Street Proceeding.  

24. Nothing in the record on remand affects the findings of fact in Decision No. R09-0435 as applicable to the Lee Street crossing (the only crossing before the ALJ on remand).  

25. The findings of fact regarding the Lee Street crossing and the Lee Street Application, as stated in Decision No. R09-0435, are affirmed.  

III. DISCUSSION AND CONCLUSION  
26. The Commission has subject matter jurisdiction in this matter and has personal jurisdiction over the Applicant.  

27. There are two issues on remand:  (a) whether to keep the Lee Street crossing open; and (b) if the crossing is to remain open, whether to authorize the improvements described in the Lee Street Application, as modified during the hearing.  

28. The ALJ first addresses the question of whether the Lee Street crossing should be kept open.  

29. As required by § 40-4-106(3)(a), C.R.S., notice was provided to adjacent property owners, affected utilities, and other persons potentially affected by the Lee Street Application.  This statutory notice provision applies to both improvements to crossings and to crossing closures.  In addition, notice of the proposed closing of the Lee Street crossing was given in accordance with Rule 4 CCR 723-7-7208(c).  Thus, the issue of closing the Lee Street crossing was properly noticed and is within the noticed scope of the Lee Street Proceeding.  

30. With respect to closing a railroad crossing, §§ 40-4-106(1),
 40-4-106(2)(a),
 and 40-4-106(3)(a)(I),
 C.R.S., both provide the jurisdictional basis for the Commission to abolish railroad crossings and establish the legal standard to be applied.  Hassler and Bates Company v. Public Utilities Commission, 168 Colo. 183, 451 P.2d 280 (1969) (interpreting predecessor statutes with substantially identical language to current statutes).  Citing § 40-4-106(3), C.R.S., the Colorado Supreme Court has held that the Commission has exclusive jurisdiction to abolish a railroad crossing and that this authority is vested in the Commission “to regulate for the public convenience, necessity, and safety.”  City of Craig v. Public Utilities Commission, 656 P.2d 1313, 1315 (Colo. 1983).  

31. Relying on the statutory language and the Colorado Supreme Court’s rulings, the Commission has applied the following standard when considering whether to close a railroad crossing:  will closing the crossing serve to prevent accidents and to promote public safety; and, if so, are there just and reasonable conditions and terms that the Commission ought to attach to the closing?
  This is the standard that the ALJ will apply in this proceeding.  

32. The Commission's principal function is to determine whether the crossing should be abolished in order to prevent accidents and to promote public safety.  The Commission's decision is of necessity predictive because it deals with prevention of accidents and promotion of public safety that may result, in the future, from the crossing closing.  Obviously, no one predicts the future with absolute certainty and accuracy.  Rather, one makes the best judgment one can based on the information available (here, the evidentiary record).  This is the Commission's charge and responsibility when addressing whether to close a railroad crossing.  

33. Following the September, 2009 hearing to take public comment (at which, notwithstanding the notices, no member of the public appeared) and after considering the one written comment urging the Commission to keep the Lee Street crossing open, the ALJ concludes that the findings of fact in Decision No. R09-0435 remain viable and that those findings support the closing.  The ALJ adopts the following discussion concerning the Lee Street crossing and determines that, although it addresses the proposed improvements to the crossing, the discussion applies equally to closing the Lee Street crossing:  

 
The standard used to determine whether improvements are appropriate is:  will the proposed improvements serve to prevent accidents and to promote public safety; and, if so, are there just and reasonable conditions and terms that the Commission should attach to the granting of an application?  In this case, based on the evidence, the ALJ finds that improvements to the Lee Street crossing will neither prevent accidents nor promote public safety.  
 
First, given the proposed operations of the Miller Street and Lee Street crossings with both crossings upgraded to active warning devices, the Lee Street crossing is not necessary as an emergency access point to the Arvada Ridge Development.  The record shows that either both crossings will be available (i.e., open) or both crossings will be blocked.  If both crossings are blocked, emergency responders will have to enter the development through either the access point from 50th Avenue, from the access point from 51st Place, or from Miller Street via Parfet Street and backtracking via 50th Avenue to Miller Street.  If both crossings are open, access to the site via the Miller Street crossing is available.  

 
Second, the evidence shows that the Miller Street crossing, when improved as ordered in the Miller Street Proceeding, will provide adequate access to the Arvada Ridge Development and will adequately accommodate the proposed traffic volumes generated by the site.  Because the Miller Street crossing will be able to accommodate the Arvada Ridge Development site traffic, the record establishes that, at this time, the Lee Street crossing is an unnecessary and redundant access for vehicles.  

 
Third, the location of the Arvada Ridge commuter rail station so close to the Lee Street crossing creates serious pedestrian safety concerns.  The station platforms are proposed to be located approximately 150 feet from the Lee Street crossing.  If the Lee Street crossing is improved and available, then pedestrians who wish to avoid the stairs and elevators of the pedestrian grade separation likely will use the at-grade crossing at Lee Street to walk to the commuter rail station.  This would have the effect of reducing the value of the pedestrian grade separation.  The ALJ is persuaded that, given a choice, many pedestrians will use the at-grade crossing at Lee Street to get to the station platforms rather than walking up the steps or waiting for the elevator to cross the tracks by means of the pedestrian bridge.  

 
The best way to ensure that pedestrians will use the pedestrian bridge is to make it the most convenient option to get to and from the commuter rail station platforms and parking.  If the Lee Street crossing is not upgraded and remains in its current state, then RTD can plan a station configuration that discourages pedestrians from accessing areas (such as the rails at-grade) where they should not be.  Additionally, if the Arvada Ridge Development is built to encourage pedestrian use of the TOD and to create a pedestrian-friendly environment, it would seem that having a safe, pedestrian-only grade-separated access over the tracks would be the best and safest way to accomplish those goals.  

 
The ALJ also finds it probable that pedestrians may be less aware of, and therefore less vigilant for, trains approaching the Lee Street crossing if they see a train leaving the commuter station.  Making the crossing operational and improving it would increase (not reduce) opportunity for accidents and would not promote public safety.  

 
The KRM District argues that the Lee Street crossing is needed to promote the public interest and the public's need for convenient, efficient, and easy access to the Arvada Ridge Development; that the Lee Street crossing is necessary for emergency access; and that the Lee Street crossing is necessary to provide access to the proposed TOD and the Arvada Ridge Development.  The ALJ is not persuaded by these arguments.  

 
First, the public's interest in, and its need for, convenient, efficient, and easy vehicular and pedestrian access to a particular area (here, the areas within the Arvada Ridge Development) are not explicitly enumerated factors that the Commission should consider when determining whether to allow alteration of a highway-rail crossing.  The ALJ agrees that these are factors, albeit not primary factors, to be considered.  In reaching a decision on the Lee Street Application, however, the primary focus is on whether the Lee Street crossing should be upgraded in order to prevent accidents and to promote public safety at the crossing, as expressly provided in § 40-4-106(2), C.R.S.  

 
Second, Applicant's argument that the Lee Street crossing is necessary for emergency access is not persuasive.  The Lee Street crossing is not open to the public at present; this undercuts the argument.  In addition, emergency response vehicles have sufficient access using the other crossings located within one-half mile of Lee Street.  Finally, there is little or no evidence as to when the build-out of the Arvada Ridge Development site might be completed (particularly when the residential areas will be constructed and occupied); this lack of evidence undercuts the need for improving the Lee Street crossing at present.  

 
Third, the improvements to the Lee Street crossing are not necessary to provide access to the proposed TOD [transit oriented development].  The record establishes that alternative access points exist that will allow transit patrons sufficient access to the TOD and transit parking.  

 
Fourth and finally, the Lee Street crossing is not required to provide additional access to the Arvada Ridge Development site.  Three or four other site access points exist or will exist when the development is built-out.  Vehicular traffic will be able to access the residential or TOD portion of the site using either the northern Miller Street access point or the 51st Place access from Kipling Parkway.  Pedestrians will be able to access the commuter rail station, the TOD development, and the residential development via the pedestrian grade separation.  

 
In reaching the decision to deny the Lee Street Application, the ALJ is mindful of, and takes fully into consideration, the KRM District's testimony and comments expressed during the public hearing about the time spent on the planning of the Arvada Ridge Development and the public policy outlined by Arvada and the Arvada Urban Renewal Authority.  On balance, however, the ALJ concludes that these factors, while significant and not to be dismissed lightly, are insufficient to overcome the evidence and safety concerns that support denying the Lee Street Application.  

 
In this case and on balance, the evidence establishes that accidents are likely to be prevented and the public safety is likely to be promoted if the Lee Street crossing is not improved.  ...  The evidence of record establishes, and the ALJ finds and concludes, that the Lee Street Application should be denied.  

Decision No. R09-0435 at ¶¶ 135-47 (emphasis in original).  

34. For the reasons stated in Decision No. R09-0435, the ALJ finds and concludes that the Lee Street crossing should be closed.  The evidence established that, more likely than not, closing the Lee Street crossing will prevent accidents and will promote the public safety (i.e., closing the Lee Street crossing serves the regulatory purposes of advancing the public interest, convenience, and safety).  The evidence of the record establishes, and the ALJ finds and concludes, that the Lee Street Application should be denied and that the Lee Street crossing should be closed, as recommended by BNSF.  

35. The ALJ will order the closing of the Lee Street crossing.  Consequently, the ALJ does not reach the second issue on remand.  

36. Having determined that the Lee Street crossing should be closed to prevent accidents and to promote public safety, the next question is whether there are just and reasonable conditions and terms that the Commission ought to attach to the closing.  Based on the record, the ALJ finds that there are conditions that the Commission should attach to the crossing closing.  

37. Closing the Lee Street crossing will require the removal of the crossing surface (i.e., the surface between the BNSF tracks), will require the removal of the railroad signals and circuitry and signal bungalow at Lee Street, and will require the installation of barricades.
  It also may require the removal (i.e., wasting) of some portion of Lee Street south of Ridge Road.
  The ALJ finds that these elements provide one basis for the conditions, discussed below, that are reasonable and appropriate in this case.  

38. RTD plans to build its Gold Line station for its FasTracks commuter rail line south of Ridge Road and approximately 150 feet from the eastern edge of Lee Street.  In addition, in the Lee Street area, RTD plans to construct two commuter tracks; to move the existing BNSF tracks to the south; and to build a pedestrian walkway over the tracks to the Gold Line station.
  RTD estimated that this construction will be completed in approximately mid- to late-2015.  The ALJ finds that these considerations provide another basis for the conditions, discussed below, that are reasonable and appropriate in this case.  

39. To prevent vehicular and pedestrian traffic from using what is now the Lee Street crossing, barricades must be placed on either side of the tracks.
  However, RTD will need access to the area of what is now the Lee Street crossing in order to construct the planned Gold Line station, pedestrian walkway, and commuter rail tracks.  To accommodate these somewhat conflicting requirements, the ALJ finds that what is now the Lee Street crossing must be barricaded in two steps.  First, as soon as possible, temporary (i.e., Jersey) barriers must be placed on each side of the existing BNSF track and must be kept there until construction of the RTD Gold Line station, pedestrian walkway, and tracks is completed.  Second, when the RTD-related construction is completed, permanent barricades must be placed on either side of the tracks at what is now the Lee Street crossing.  

40. The record contains little information, beyond high-level concepts, about the type of permanent barricades (for example, fencing or walls) that will be constructed.  The record establishes that the Gold Line station, the number and alignment of the tracks, and the pedestrian overpass to the Gold Line station all will impact the decision about the type of permanent barricades to be used at what is now the Lee Street crossing.  These same factors will impact the wasting of approaches.  Thus, the ALJ finds that, as part of their discussions with respect to the Gold Line station and the track construction and realignment, BNSF and RTD must discuss and coordinate
 the following:  (a) removal of the temporary (i.e., Jersey) barriers; (b) the type of permanent barricades to be constructed; and (c) the wasting of Lee Street south of Ridge Road.
  To assure that these issues are addressed, BNSF and RTD will be ordered to submit a joint report to the Commission.
  

41. Closing the Lee Street crossing was discussed at a very high level and focused on the concept of closing the crossing and not on the particulars of implementing the concept.  Consequently, the record contains little to no useful information about the costs associated with closing the crossing.  Clearly, however, closing the Lee Street crossing will require the expenditure of funds by someone.  That raises the issue of which entity should bear which cost (i.e., assignment of the costs).  

42. Assignment of the costs associated with closing the Lee Street crossing was not an issue specifically litigated in this proceeding.  Nonetheless, there are cost assignment principles and reasonable practices that can be used in this case.  

43. The Commission traditionally assigns to the railroad the following costs associated with a crossing closing:  (a) the cost of removing the crossing surface; (b) the cost of removing the railroad’s signals and circuitry; and (c) the cost of removing the signal bungalow associated with the closed crossing.  The ALJ finds that BNSF should be assigned these costs associated with the permanent closing of the Lee Street crossing.  This assignment is appropriate because these are costs traditionally borne by the railroad and because BNSF proposed and championed the closing of the Lee Street crossing in this case.  The ALJ further finds that BNSF must take these actions as soon as possible.
  

44. The issue of the assignment of costs with respect to the permanent barricades cannot be determined in this proceeding as the type and the configuration of those barricades are unknown.  Similarly, the issue of the assignment of costs with respect to the wasting of Lee Street south of Ridge Road cannot be determined in this proceeding because how much (if any) of Lee Street will be wasted is unknown.  To address assignment of these costs at this juncture would be to engage in pure speculation.  Accordingly, to the extent the Commission can or will address the issue of cost assignment with respect to the permanent barricades and the wasting of Lee Street south of Ridge Road, that should be done in another proceeding.
  

45. The remaining cost assignment issue pertains to the temporary (i.e., Jersey) barriers.  The ALJ finds that it is not appropriate to assign this cost to either Arvada or KRM District, each of whom argued to keep the Lee Street crossing open.  The ALJ further finds that BNSF should be assigned the temporary (i.e., Jersey) barriers-related costs because BNSF proposed and championed the closing of the Lee Street crossing in this case.
  These costs would not be incurred but for the advocacy of BNSF, and it is appropriate for BNSF to bear the costs.  

Based on the record and for the reasons discussed in Decision No. R09-0435 and 

46. discussed above, the ALJ will deny the Lee Street Application and will order that the Lee Street crossing be closed, subject to the stated conditions.  

47. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  

1. The Application filed in Docket No. 08A-322R, as amended, is denied.  
2. Subject to the conditions stated below, the Commission orders and authorizes the closing of the Lee Street crossing (DOT crossing no. 244757H, located at BNSF Mile Post No. 9.40) in Arvada, Colorado.  
3. Subject to the conditions stated below, BNSF Railway Company is authorized to abolish the highway-rail crossing that is located at Lee Street in Arvada, Colorado, that is DOT Crossing No. 244757H, and that is located at Mile Post No. 9.40.  
4. On or before March 1, 2010, BNSF Railway Company shall file with the Commission the plans and specifications that show how the Lee Street crossing will be closed, including (but not limited to) a front sheet showing signal removal and plans for temporary barriers on both sides of the crossing.  

5. On or before September 30, 2010, but in no event later than ten days after the date on which the Lee Street crossing is permanently closed and the temporary barriers are in place, BNSF Railway Company shall inform the Commission in writing that the crossing surface has been removed; that the railroad signals and circuitry have been removed; that the signal bungalow at the Lee Street crossing has been removed; that the temporary barriers are in place; and that the Lee Street crossing has been abolished.  A copy of the updated U.S. Department of Transportation inventory sheet showing the Lee Street crossing as closed must accompany this filing.  

6. BNSF Railway Company shall pay for and shall maintain, at its expense, the temporary (i.e., Jersey) barriers to be placed on either side of the track at the Lee Street crossing being abolished.  

7. On or before December 31, 2015, BNSF Railway Company and Regional Transportation District shall file with the Commission a joint report informing the Commission that construction of the RTD Gold Line station east of Lee Street has been completed and that permanent barricades are in place at what is now the Lee Street crossing.  This report shall include a front sheet showing the plans for the installed permanent barricades.  

8. The Commission understands that it may receive the joint report ordered in Ordering Paragraph No. 7 earlier than, or later than, December 31, 2015, depending on changes to or delays in the construction schedule.  

9. BNSF Railway Company shall maintain, at its expense, the tracks, the roadbed, and the appurtenances at the Lee Street crossing being abolished.  

10. Docket No. 08A-322R is closed.  
11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

Administrative Law Judge
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�  BNSF filed the affidavit on August 13, 2009.  


�  The notices include Decision No. R09-0827-I, which was mailed on July 31, 2009.  


�  As pertinent here, § 40-4-106(1), C.R.S., states that the Commission has the “power ... to make ... special orders ... or otherwise to require each public utility to maintain and [to] operate its ... tracks and premises in such manner as to promote and [to] safeguard the health and safety of its ...passengers, ... and the public and to require the performance of any other act which the health or safety of its ... passengers, ... or the public may demand.”  


�  As pertinent here, § 40-4-106(2)(a), C.R.S., states that the Commission has the “power ... to determine, [to] order, and [to] prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings ... as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  


�  As pertinent here, § 40-4-106(3)(a)(I), C.R.S., states that the Commission has the “power ... to order any crossing constructed at grade ... to be ... abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]”  


�  See, e.g., Decision No. R06-1226 (closing railroad crossing in Rocky Ford, Colorado).  


�  These are reasonable conditions placed on the closing of the Lee Street crossing.  


�  The record contains little to no information about the wasting of the approaches.  


�  RTD acknowledges that it must file an application for Commission approval of crossings where its tracks cross streets or highways and for approval of the grade-separated pedestrian walkway over the railroad tracks at the Gold Line station.  


�  Barricading is a reasonable condition placed on the closing the Lee Street crossing.  


�  This will include input from, and approval by, Arvada, as necessary.  This also will include input from, and approval by, KRM District, as necessary.  


�  This discussion and coordination, and the joint report, are reasonable conditions placed on the closing of the Lee Street crossing.  


�  The issue of cost assignment with respect to the permanent barricades and the issue of cost assignment with respect to the wasting of Lee Street south of Ridge Road are not addressed or decided in this proceeding.  Thus, the requirement that BNSF and RTD discuss and coordinate, with the involvement of others as necessary, the type of permanent barricades to be constructed and the wasting of Lee Street south of Ridge Road is not, and is not intended to be, an indication of the party or parties to whom the associated costs will be or should be assigned.  


�  These are reasonable conditions placed on the closing of the Lee Street crossing.  


�  Given that the type of permanent barricades and their costs may not be known until 2015, neither holding this case in abeyance nor remanding this case to the ALJ for additional hearings or proceedings in order to resolve the cost assignment issue is not a viable option.  The Parties need certainty, sooner rather than later, with respect to the status of the Lee Street crossing; and that certainty can be provided only by a decision in this proceeding.  No party is harmed if the permanent barricades cost assignment issue is presented, if necessary, to the Commission in another proceeding in the future.  


�  This is a reasonable condition placed on the closing of the Lee Street crossing.  
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