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I. STATEMENT  
1. By Decision No. C09-0187 (mailed February 25, 2009), the Commission issued its Notice of Proposed Rulemaking (NOPR) regarding Rules Regulating Water and Combined Water and Sewer Utilities, 4 Code of Colorado Regulations (CCR) 723 Part 5.  The proposed rules were appended to Decision No. C09-0187 as Attachment A.  In that Order, the Commission assigned this proceeding to an Administrative Law Judge (ALJ).  

2. Decision No. C09-0187 scheduled a rulemaking hearing for April 24, 2009.  

3. Notice of the rulemaking and of the April, 2009 hearing was published in The Colorado Register of March, 2009.  

4. At the time and place noticed, the ALJ called the rulemaking hearing to order.  No one was present to make a statement concerning the proposed rule changes.  In addition, no written comment was received in advance of, or following, the April rulemaking hearing.  

5. At the April hearing, the ALJ announced that an additional hearing would be held in this proceeding and that the second rulemaking hearing would be held on June 25, 2009.  By Decision No. R09-0437-I, the ALJ scheduled the second rulemaking hearing.  

6. Notice of the rulemaking and of the June, 2009 hearing was published in The Colorado Register of May, 2009.  

7. At the time and place noticed, the ALJ called the June rulemaking hearing to order.  No one was present to make a statement concerning the proposed rule changes.  In addition, no written comment was received in advance of, or subsequent to, the June rulemaking hearing.  

8. In the NOPR, the Commission proposed rule changes made necessary by an amendment to § 40-1-103, C.R.S., that became effective on July 1, 2008.
  Specifically, the statutory amendment changed the definition of public utility so that the definition now includes water service providers that provide a combined water and sewer service and, with that change, brought these combined water and sewer providers within the Commission’s jurisdiction.  

9. In the course of reviewing the rules following the June rulemaking hearing, the ALJ determined that the proposed rules needed clarification and modification.  First, there were instances in which the rules directed a utility to obtain Commission approval of a proposed course of action but neglected to explain the process by which that approval may be obtained.  Second, necessary cross-references to other rules were missing or incorrect.  Third, in some instances, there were, or appeared to be, conflicts among and between the rules.  As a result, the ALJ concluded that the identified issues should be addressed in this rulemaking;
 that the rules should be corrected and renoticed; and that the rules, as corrected and modified, should be the subject of a third rulemaking hearing.  

10. Consequently, the ALJ issued Decision No. R09-1182-I, in which the ALJ noticed additional changes to the Rules Regulating Water and Combined Water and Sewer Utilities, 4 CCR 723 Part 5.
  The proposed rules were appended to that Order at Appendix A and Appendix B.  

11. By Decision No. R09-1182-I, the ALJ scheduled the third rulemaking hearing for December 8, 2009.  

12. Notice of the rulemaking and of the November, 2009 hearing was published in The Colorado Register of November, 2009.  

13. At the time and place noticed, the ALJ called the December rulemaking hearing to order.  No one was present to make a statement concerning the proposed rule changes.  In addition, no written comment was received in advance of, or subsequent to, the December rulemaking hearing.  

14. In each of the three Orders scheduling a rulemaking hearing, the Commission requested interested persons to file written comments in advance of the rulemaking hearing.  In each of the three Orders scheduling a rulemaking hearing, the Commission requested interested persons to file written response comments in advance of the rulemaking hearings.  As noted above, no written comment or written response has been filed in this docket.  

15. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND DISCUSSION  
16. Rulemaking is a quasi-legislative function.  Rulemakings encompass a range of determinations:  at one end of the continuum are regulations based purely on policy considerations, and at the other end of the continuum are regulations the need for which, or the language of which, turns upon proof of discrete facts.  Citizens for Free Enterprise v. Department of Revenue, 649 P.2d 1054 (Colo. 1982).  The rules at issue in this rulemaking fall toward the policy end of that continuum.  

17. The Commission’s existing rules for water utilities were established in Docket No. 06R-501W.  This is the first rulemaking with respect to these rules to occur since that docket.  

18. The statutory authority for the rules adopted by this Decision is found in §§ 40-2-108, 40-3-102, 40-3-103, 40-3-104.4, 40-4-101, 40-4-108, and 40-4-109, C.R.S.  The principal purposes of the rule amendments are to revise the existing rules to include the amended definition of public utility, to add specific requirements to the rules for sewer providers under the Commission’s jurisdiction, to clarify the rules, and to address issues pertaining to process.  

19. In the February, 2009 NOPR (Decision No. C09-0187), the Commission proposed several rule changes.  These are discussed below.  

20. First, at various places throughout the rules, including the rule title, the term “combined water and sewer utilities” is added and used.  

21. Second, Rule 5005 adds records requirements for sewer operations and adopted the 1996 Uniform System of Accounts for Class A, B, and C Wastewater Utilities published by the National Association of Regulatory Utility Commissioners, adds a requirement that the results of all tests required by the Water Quality Control Division of the Colorado Department of Public Health and Environment be provided to the Commission, and requires the utility to maintain records demonstrating compliance with the effluent limits established in the utility’s Colorado Discharge Permit System permit issued by the Water Quality Control Division of the Colorado Department of Public Health and Environment.  

22. Third, Rule 5008 incorporates by reference the 1996 editions of the Uniform System of Accounts for Class A, B, and C Wastewater Utilities published by the National Association of Regulatory Utility Commissioners.  

23. Fourth, Rule 5112 is revised to create a single definition for a “small, privately owned water company” and to use that term consistently throughout the rule.  

24. Fifth, Rule 5202 adds requirements under purity and pressure for sewer operations.  

25. Sixth, Rule 5209 adds service connection requirements for sewer operations.  

26. Seventh, Rule 5411 is new.  That Rule requires all water and combined water and sewer providers to prepare, and to present to the Commission for approval, an emergency notification plan that outlines how the utility will inform its customers and the community of emergency enforcement actions and/or corrective measures that are required by the Colorado Department of Public Health and Environment.  

27. Eighth, wording changes are made to clarify the rules, to correct references, and to make references uniform throughout the rules.  

28. At the time she issued Decision No. R09-1182-I, the ALJ accepted, for purposes of the additional rulemaking notice, the rule changes that were noticed in Decision No. C09-0187 and that were the subject of the first two rulemaking hearings.  She accepted these rule changes because no one commented on them and because she found, preliminarily, that they met the statutory requirements.  Consequently, the rule changes attached to this Decision at Appendix A and Appendix B incorporate (i.e., do not show as changes) the rule changes proposed in Decisions No. C09-0187 and No. R09-0437-I.
  

29. In Decision No. R09-1182-I, the ALJ proposed additional rule changes.  These are discussed below.  

30. First, Rule 5005 clarifies the record-keeping and record maintenance requirements for sewer operations.  In addition, the changes clarify the record retention requirements for, among other things, the result of all tests required by the Water Quality Control Division of the Colorado Department of Public Health and Environment and the records demonstrating compliance with the effluent limits established in the utility's Colorado Discharge Permit System permit issued by the Water Quality Control Division of the Colorado Department of Public Health and Environment.  

31. Second, Rule 5112(a) modifies the definition of “small, privately owned water company” to make clear the entities or units that are to be counted when determining whether a utility is a “small, privately owned water company.”  

32. Third, Rules 5112(b) through (h) clarify the five simplified regulatory treatment options available to a small, privately owned water company and explain the requirements of each option.  In addition, the changes explain the procedures and process by which a small, privately owned water company may receive initial Commission approval of an option; the procedures and process by which a small, privately owned water company may receive Commission approval to change options; and the procedures and process by which a small, privately owned water company may, and the instances in which it must, terminate its simplified regulatory treatment.  Finally, subsections (g) and (h) are added to Rule 5112.  

33. Fourth, Rule 5411 explains the procedures and process by which a water utility or a combined water and sewer utility may receive initial Commission approval of its emergency notification plan.  It also explains the procedures and process by which the utility may receive Commission approval of amended or changed emergency notification plans.  

34. Fifth and finally, wording changes are made in the rules to clarify the rule language, to correct references, to make references uniform throughout the rules, and to conform the rules to changes in Commission processes that have occurred since Docket No. 06R-501W (the last water utility rulemaking proceeding).  

35. Except as discussed above, the language changes of each rule adopted by this Recommended Decision is shown in Appendix A in red-lined, legislative format.  In addition, the language of each rule as adopted by this Decision is contained in Appendix B without red-lining (i.e., as the rule will read when published in The Colorado Register and the Code of Colorado Regulations).  

36. The Commission has the necessary and proper authority to issue the rules attached to this Decision at Appendix A and Appendix B.  

37. The rules attached to this Decision at Appendix A and Appendix B are consistent with the subject matter of this proceeding as established in the NOPR (i.e., Decision No. C09-0187), which initiated this docket.  

38. The record of this rulemaking proceeding demonstrates the need for the rules attached to this Decision at Appendix A and Appendix B.  

39. The rules attached to this Decision at Appendix A and Appendix B are reasonable.  The rules attached to this Decision at Appendix A and Appendix B will provide guidance to, and provide guidelines for, jurisdictional public utilities, customers of those utilities, and others.  

40. The rules attached to this Decision at Appendix A and Appendix B are clearly and simply stated, and their meaning can be understood by any person required to comply with them.  

41. The rules attached to this Decision at Appendix A and Appendix B do not conflict with any provision of law and do not duplicate or overlap other rules.  

42. This Decision adopts, with modifications, the proposed rules noticed in Decision No. C09-0187 and its Attachment A and adopts, without modification, the proposed rules noticed in Decision No. R09-1182-I and its Appendix A and Appendix B.  

III. CONCLUSIONS  

43. The rules attached to this Decision at Appendix A and Appendix  B are necessary.  

44. The rules attached to this Decision at Appendix A and Appendix B meet the statutory requirements.  

45. The rules attached to this Decision at Appendix A and Appendix B should be adopted in their entirety.  

46. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  

A. The Commission Orders That:  

1. The Rules that are contained in Appendix A and Appendix B to this Decision are adopted.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The initial proposed changes are discussed below.  


�  The alternative was to commence a new rulemaking to address the identified issues.  The ALJ rejected this alternative because it was both inefficient and administratively cumbersome.  Given that there is an open rulemaking docket, the ALJ deemed it prudent and efficient to address the identified issues in this proceeding.  


�  These proposed changes are discussed below.  


�  One may determine all the rule changes by comparing the language of the existing rules with the language of the rules promulgated by this Decision using Appendix B.  
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