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I. STATEMENT
1. On September 30, 2009, the Public Utilities Commission issued the Notice of Proposed Rulemaking (NOPR) that commenced this proceeding, Decision No. C09-1091.  The purpose of this proceeding is to revise the current practice and procedure rules to permit the Commission to utilize electronic, rather than paper, as an alternative means to accomplish many functions.  The rules were proposed on September 30, 2009.

2. The Commission referred the instant rulemaking proceeding to an administrative law judge, and scheduled the first hearing for November 10, 2009.  See Decision No. C09-1091.

3. Considering the limited scope of the instant NOPR, the Commission requested that interested persons limit their comments to the proposed rule changes only.  To the extent that comments were submitted beyond such scope, or are not specifically addressed herein, they have been considered and will not be addressed further.

4. Written comments were filed with the Commission in advance of hearing by Black Hills/Colorado Electric Utility Company, L.P., and Black Hills Colorado Gas Utility Company, L.P., doing business as Black Hills Energy (Black Hills); Public Service Company of Colorado (Public Service); Qwest Corporation (Qwest); the Colorado Office of Consumer Counsel (OCC); the Colorado Limousine Association; and approximately 20 individuals.

5. The first hearing was held as scheduled on November 10, 2009.  Oral and written comments were provided at hearing by Davis Graham & Stubbs, LLC (DG&S); Public Service; the OCC; and Staff of the Commission (Staff).

6. Mr. Rob Allen of the Department of Regulatory Agencies’ Information Technology Services, was the lead author of information responsive to technical matters raised in pre-filed written comments.  See Hearing Exhibit 1.  At the commencement of the hearing, Hearing Exhibit 1 was distributed to those in attendance.  Mr. Allen was then available for clarification.  

7. Mr. Dino Ioannides, of Staff, made a presentation to address the scope of the proceeding, introduced modifications in the proposed rules, and address pre-filed written comments.  Mr. Ioannides was also then available to address clarifying questions.

8. Pursuant to § 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

II. Findings of Fact and Conclusions of Law

9. The statutory authority for the proposed rules is found in §§ 40-2-108, 40-6-101(1), 40-6-108(2), 40-6-109.5, 40-6-122(4), C.R.S.

A. Introduction of Rule Modification

10. The proposed rules commence with the premise that the Commission’s E-Filings System will enable the Commission to conduct much of its business electronically.  Such uses include:  distribution of the Commission’s meeting agendas (Rule 1005(b)); service of filings and pleadings on registered filers (Rule 1205(a)); distribution of Commission notices associated with applications and petitions (Rule 1206(a)); and transmission of deficiency letters (Rule 1303(b)(II)).

11. Rule 1004(m) introduces the E-Filings System and defines it as “the web based process authorized by the Commission for, among other uses, the electronic submission of filings, pleadings, and other papers and service of process in docketed proceedings.”  Other proposed uses include:  distribution of the Commission’s meeting agendas (Rule 1005(b)); service of filings and pleadings on registered filers (Rule 1205(a)); distribution of Commission notices associated with applications and petitions (Rule 1206(a)); and transmission of deficiency letters (Rule 1303(b)(II)).

12. The proposed rules specify the mechanics associated with e-filing (see e.g., Rule 1202).

13. Proposed Rule 1204(d) retains the close of business day filing time deadline of 5:00 p.m., even though the E-Filings System generally will be operational 24 hours a day, 7 days a week.

14. The E-Filings System has been developed with security protections such that it is capable of accepting confidential documents.  It can also distribute electronically filed material to the Commissioners and the Administrative Law Judges as well as serve it on Commission trial and advisory staff.  This system design supports the e-filing of confidential material and therefore the Commission proposes to amend Rule 1100 to reflect the capabilities of the E-Filings System.  

15. Minor wording changes and clarifications are made in various places in the rules in light of the proposed amendments related to e-filings (see e.g., Rule 1405).  In addition, the Commission has made modest amendments to Rules 1105 and 1206(c)(IV) to reflect changes in Commission practices since the last proceeding in which these rules were at issue.

16. Staff presented some additional amendments during hearing that were largely of a technical or clarifying nature.  

B. Black Hills

17. Black Hills submitted prefiled written comments.  

18. Proposed Rule 1204(d) retains the close of business day filing time deadline of 5:00 p.m.  Black Hills requests that the deadline for electronic filings be moved from 5:00 p.m. to 11:59 p.m. for electronic filings.

19. No rule change is proposed; however, Black Hills requests that the Commission encourage parties to a proceeding to permit documents filed through its Electronic Filing System to be text searchable and selectable for all reviewers.  

20. Black Hills seeks clarification of the scope of the term “multiple documents” in Rule 1202(f). The rule is specific in requiring the filing of testimony separate from exhibits. In those circumstances, the rule states that the testimony must be uploaded as a separate document from the exhibits (and each exhibit is a separate document).  Black Hills Energy requests that the Commission clarify the intent of the proposed rule as it relates to applications, advice letters, and filings other than testimony and exhibits. In other words, does the rule require separate document files and uploading, or can a PDF with consolidated documents be filed electronically?

21. Black Hills seeks clarification as to whether the verification of testimony and applications, or a separate affidavit such as an affidavit in support of a motion for highly confidential protective order, must be filed as a separate document. In some cases, the verification is the last page in a document. Will the Commission accept an electronic signature? Will it accept a PDF of the original signature as the “original” signature? If so, is that signature in compliance with the rules of evidence (“best evidence requirements”) in Colorado?

C. Public Service Company of Colorado

22. Public Service supports implementation of the e-filing system to foster faster and more efficient docket processing. 

23. Public Service is concerned with the security of the e-filing system and the safe handling of confidential and highly confidential information.  Based upon concerns raised, Public Service requests any requirement to file confidential or highly confidential information be removed from the rules.  At most, Public Service contends the filing of confidential information should be limited to the owner of the information.  In any event, Public Service states that it does not consent to any other party with access to Public Service's confidential or highly confidential information, electing to file our sensitive information electronically.

24. If filing of confidential information is permitted, Public Service requests that the Commission clarify its rules regarding retention of such information and demarcation of confidentiality as to e-filings.

25. Public Service next requests that the Commission establish a process for how system failure and unavailability should be handled as well as relief as to late filings due to technical difficulties.

26. Public Service requests that the Commission address maintenance of service lists and electronic certificates of process in its proposed Rules.  As part thereof, Public Service suggests the Commission should maintain accurate and updated service lists for all proceedings.

27. Public Service raises concerns about upload speed, naming of filings, and stamping of Advice Letters and tariffs.

28. Public Service understands that service is effectuated through the filing system. However, it is suggested that further clarification be given that service is in fact through the system, rather than receipt of an e-mail notification of filing. 

29. Public Service disagrees with the proposed modification of the filing deadline rule and continuation of the deemed filing date based upon the Commission’s business hours.  Ms. Kim pointed out that 5:00 p.m. approximates the close of business for parties in addition to the Commission and that receipt of timely notice can critically impact the ability to respond. At 5:00 p.m., companies are generally fully staffed to process and review filings for immediate necessary action. In order to ensure most expeditious service of documents for which responses must be prepared, Public Service advocates continuing the 5:00 p.m. filing deadline.

30. Public Service also suggests that the proposed limitation of document size to five MB be rejected. Ms. Kim contends that attempts are already made to compress documents.  Imposing such a restriction would unnecessarily require additional administrative burden to divide the filing into multiple components. 

31. Clarification is requested regarding filing multiple documents in one filing.  

32. Public Service comments on the extremely long amount of time necessary for documents to upload.  Public Service has experienced extremely poor performance in the test environment.  Recently, administrative personnel attempted to electronically file Public Service’s testimony in a proceeding.  After 1 hour and 15 minutes, filing the testimony and exhibits of 11 witnesses was not complete.  With six additional witnesses to add at that point, it was estimated to take an additional 45 minutes to complete the filing.  The filer gave up. Therefore, Public Service requests that multiple documents be allowed in one upload and that the Commission pursue improvements in the speed of uploading.

33. Public Service agrees with the OCC that a process needs to be available to deal with technical difficulties and automatic service of process. Public Service requests that any extensions of time granted related to technical difficulties mirror the length of the technical delay, rather than limiting relief delays longer than 24 hours.

34. Public Service requests that the Commission provide a certificate of service for all parties in a proceeding without regard to whether they are registered in the e-filing system. This is encouraged as the best means to ensure service upon all parties.

D. Qwest Corporation

35. Qwest prefiled comments generally supporting efforts to maximize use of electronic filing and eliminate unnecessary and redundant paper copies and filings. Qwest has some concern regarding the ability and capacity of the E-filings system to maintain and protect the confidentiality of confidential materials.

E. Davis, Graham & Stubbs, LLC

36. Ms. Judy Matlock appeared and provided oral and written comments on behalf of Davis, Graham & Stubbs, LLC

37. Ms. Matlock first addressed the agreement to accept service through the E-Filings System in Rule 1205(a).  She described an experience where receipt of email notification of service was inexplicably delayed approximately five days.  See Hearing Exhibit 2.  Concerns were raised as to the impact thereof.  Where delays occur, she suggests those affected must be able to obtain additional time to prepare any response.  

38. Ms. Matlock raises this concern in light of the waiver of service to registered users by other means for e-filed documents.  She questions what relief will be available if receipt of email notifications is delayed.

39. Ms. Matlock next addressed unexpected and unanticipated delays experienced in the filing process.  During an attempt to e-file a filing characterized as “very short,” speed was found to be very slow.    

40. Ms. Matlock frankly commented that she has made filings to the e-filing system on behalf of clients that have not registered and authorized her to make filings on their behalf. She commented that the system is allowing her to make those filings, and that perhaps the intended limitation is not effective. Ms. Matlock also described the practical circumstance of a client electing to intervene in a proceeding at the last minute. She anticipates particular difficulties in requiring a new client to register for the system and authorize the filing.

41. Addressing other comments and presentations, Ms. Matlock raised a concern about the proposed prohibition of paper copies of e-filings.  Illustratively, she reiterated an experience with the test e-filings environment.  Difficulties were incurred while attempting to e-file rebuttal testimony in a proceeding at approximately 3:30 p.m. on November 9, 2009.  At the same time, she had to arrange for a messenger to deliver the filing in paper pursuant to current rules.

42. Where a filer plans an electronic filing, but the system is down, what happens? It may not even be possible to timely request an enlargement of time, depending upon present circumstances (e.g., too late in the day when the problem is discovered or the filer is out of town). Does the filer bare the risk of system unavailability?  In light of the unknown risk, she finds it likely that paper filings would be utilized to mitigate risks of an untimely filing for reasons beyond the filer’s control.

43. Rather than encouraging participation, Ms. Matlock contends that putting the risk of using the system upon the filer will only discourage use and participation.  

44. Ms. Matlock supports the OCC’s notion of a rule to afford relief if one legitimately experiences difficulty with the system.  She supports a mechanism in the rules to afford relief without having been deemed to miss the deadline.  She suggests that the filing of an affidavit might be appropriate for granting of relief.

45. Ms. Matlock suggests that additional help information be publicly available without registration and/or log in.  Also, the attestation obligations should be clarified and reiterated.  She notes that help is currently only available after having completed the log in process.

46. Ms. Matlock requests clarification of whether an attorney can register on behalf of itself and its client.
  Requirements for independent client registration might make it impossible for attorneys on short notice to use the e-filing system behalf of new clients. DG&S recommends that for parties who must be represented by attorneys to participate in a Commission matter, the attorney should be able to register itself and its client to receive all notices, pleadings, orders, etc.

F. Colorado Office of Consumer Counsel

47. The OCC offers comments intended to promote efficiency of the filing process. Initially, the OCC proposes a means to remedy difficulties incurred in the filing process itself. The OCC modeled a proposal based upon the Colorado Rules of Civil Procedure (C.R.C.P.). Illustratively, Mr. Bunker described a scenario where a party might plan to make electronic filing in a large proceeding.  During the filing process, it may be determined that it is not possible to complete the e-filing and still generate the required number of paper filings. When difficulties are incurred, through no fault of the filer, timely filing may not be possible.  The OCC proposes a remedy to avoid harm in such circumstances.

48. As to the service of process through the filing systems, the OCC raises concerns that the filing party will not be aware as to which parties have registered for the filing system and those who have not.  The party may not discover until the last moment that numerous paper copies must be prepared.  Mr. Bunker contends that the certificate is not connected to those registered for the file system. It is suggested that disclosure of an e-mail address be provided for additional means of service. It is not clear which parties will be available for service through the e-filing system.
 It is contended a case certificate of service should be prepared based upon registrations and unregistered participants.

G. Discussion of Comments

49. The Commission anticipates substantial benefit accruing from the e-filings system for all participants in Commission proceedings.  Anyone will be able to eliminate paper filings and have prompt and equal access to Commission records and filings. The system will generally be available 24 hours per day.  Thus, the Commission encourages the broadest adoption and participation.  

50. This proceeding amends the Commission’s Rules of Practice and Procedure to authorize electronic filings with the Commission through its website.  The Commission has developed an e-filing application that is currently available through its website for testing and demonstration purposes. 

51. The precise application implemented is in the nature of a software application that may be modified overtime without need for rulemaking proceedings.  Thus, this rulemaking does not, and is not intended, to approve a specific software application.   Rather, the rules will reflect only the minimum modifications necessary to implement electronic filings.  

52. Some comments regarding the current application, while understandable and helpful for further development, reminds one of the distinction in the rulemaking process authorizing implementation versus specific aspects of the implementation.  Some commenter experiences highlight the need for specificity and/or accommodation in the Commission's rules.  In other instances concerns go more to further development of the e-filing system. 

53. Voluntary participation is the bedrock foundation for the Commission’s E-Filing system.  Use of the system is through the agreement entered into through registration, attestations, and filing.  Specific terms of agreement are not mandated in the rules.  Rather, the agreement is memorialized in the attestation creating an account as well as making subsequent filings.  

1. Scope of Service 

54. The Commission is explicitly authorizing implementation of an e-filing system that will provide for initiation of new proceedings in addition to proceedings initiated through paper filings.   

55. It is intended and anticipated that the Commission will also benefit from the e-filings system.  When serving Commission orders in new or existing proceedings, the Commission will rely upon service of registered participants through the e-filings system.  

56. Comments of attorneys received during the development process indicated resistance to client obligations other than on a proceeding by proceeding basis.  Specific concerns addressed any requirement to accept service on behalf of clients in matters other than those in which they are representing the client. 

57. Thus, the system implemented has some aspects that are proceeding specific and others that are not.  A primary goal of the implementation encourages client participation and acceptance of service of process through the system.  Through broad participation of parties, it is hoped that traditional methods of service will become the exception, not the rule.

58. Through the resulting mechanism, filers registering for the e-filings system must agree to acceptance of service of process in all (i.e., past, present, and future) Commission proceedings (analogous to both Rules 4 and 5, C.R.C.P.) through the e-filing system.  Filers can also provide standing authorization (but not obligation) for counsel (and individuals where counsel is not required) to make filings on their behalf.  Attorneys continue to enter appearances in individual proceedings and can e-file such based upon pre-existing standing authority to act on behalf of the client. 

2. Effectuation of Service

59. A commenter expressed concern regarding the delay in receiving e-mail notification of service in one instance testing the e-filing system.  The concerns provide a good example why the current terms of agreement memorialized by the application require filers to monitor activity on their account and acknowledge that service is complete through the system without regard to delivery of e-mail notifications.  Because various e-mail servers used by filers are beyond the Commission’s control and not of acceptable reliability, the service upon registered filers is and must be completed within the Commission’s application.  Although email notifications are available as a tool, they cannot be relied upon exclusively.  Under terms of agreement in the current application, similar to comparable e-filing systems, filers are responsible for monitoring activity on their account (i.e., service).

60. After orally addressing the comment during hearing, it was suggested that this aspect of the current application be made clear to end users because this obligation was not fully understood despite experience with the system.  It was offered that others might not be clear as to the responsibility to monitor e-filings.  Although this aspect of the agreement is not necessary to be provided for in rule, attention is brought to the matter for the benefit of all concerned.

3. Duplicate Copies of Filings

61. Concerns were raised regarding the prohibition of filing duplicate paper copies of e-filings.

62. Service of electronic filings internal to the Commission is now an automated part of the filing process.
  Once an e-filing is completed, the system distributes the filing to assigned Commission personnel within minutes.  Paper filings are thus duplicative and increase the Commission’s burden to process both the electronic and paper filing.  Rather than increasing efficiency, the amount of filings processed could theoretically double.  In order to avoid duplicative filings and the coincident burden, duplicate paper copies of e-filings will be prohibited under the rules, except as may be otherwise ordered in a particular proceeding.

4. Composition of Pleadings

Separating documents into individual computer files and uploading them as secondary documents in the filing process largely addresses how the filing appears to the Commission, other parties, and the public.  In order for the contents of a filing to be immediately clear, each secondary document is separately identified as part of the filing.  Illustratively, the e-filing system makes a certificate of service available to the filing parties.  A filer may choose to 

63. supplement such service through an additional uploaded certificate.  While inclusion of a certificate of service as part of a primary document is technically feasible (e.g., part of a motion), it is much more clear and more readily identified as a separately uploaded secondary attachment to the primary document.

64. Rule 1202(f) attempts to bridge the submission of multiple electronic computer files representing multiple documents that become one filing with the Commission.  The rule attempts to clarify for parties one filing can be comprised of multiple documents (e.g., a motion, an exhibit, a certificate of service).  While these may be separated as three documents, they can technically be combined into one, two, or three (or more) computer files.  The rule requires that the documents be segregated as separate computer files for uploading and is further clarified in the rules adopted.  In the filing process, the primary document is specified and each uploaded computer file is separately identified as part of the combined filing (e.g., document titles).  Separate document files should be uploaded, rather than a compilation of multiple documents.

5. Technical Difficulties

65. During the hearing, a commenter questioned whether the filer bares the risk of system failure or unavailability, comparable to facsimile filing availability under current rules.

66. It is undeniable and unmistakable that issues will arise during the implementation process.  Faced with the option of delaying implementation until perfection or implementing an imperfect system so that users gain immediate incremental benefits, the only practical alternative is the latter. 

67. Recognizing these realities, the risk of abuse must be carefully weighed against the necessary burden to obtain relief from systematic failure or difficulty with the system through no fault of the filer.  It is intended that efficiency be improved for all concerned, not to create duplicity of effort.  

68. Stating principles are easy.  Application may be hard.  In the perfect balance, one logging into the e-filings system at 4:58 p.m. to submit a filing due at 5:00 p.m. should not be rewarded relief.  On the other hand, one logging in to the system in reasonably sufficient time under the circumstances to submit a filing (e.g., considering the size of the filing), but unable to timely submit the filing due to unforeseeable difficulties, should be assured that relief will be available.  To have otherwise would require a duplicity of efforts until one method is complete.  Further, considering that manual means must be completed sooner, it is less likely that filers will maintain duplicative effort over time.

69. Particularly during transition, extraordinary relief should be afforded to provide support for using the system and allow reasonable reliance thereupon.
   While the Commission might defer such matters for presentation on a case-by-case basis, the perils of uncertainty for practitioners warrant availability of safe harbors for a period of time during implementation.

70. A request for enlargement of time must be timely filed in absence of excusable neglect.  Rule 6(b) C.R.C.P.  A practitioner might find themselves relying upon the E-filing system but discovering that timely filing is not possible.  Further, it is possible that it may be too late upon discovery to request an enlargement of time.   

71. Several commenters support relief in the event difficulties are incurred. Some request a low barrier to the granting of relief.  The OCC proposed a rule of this nature.  It was offered that a rule might automatically provide for an extension of time.

72. Weighing the foregoing considerations, procedures affording expedited relief will be made available during the transition process.

73. In any event, if any party is prejudiced by participation in the e-filing system, a motion for appropriate relief under the circumstances may be filed.  Rule 1003, 4 CCR 723-1 remains available to parties harmed to obtain relief upon good cause shown.  Illustratively, comparable to Rule 121-26 C.R.C.P., good cause for relief may be shown upon satisfactory proof that e-filing of a document was not completed because of: (1) an error in the transmission of the document to the E-Filing System that was unknown to the sending party; (2) a failure of the E-Filing System to process the e-filing when filed; or (3) other technical problems experienced by the filer or E-Filing System.  Any request for waiver or variance might request permission to file a document nunc pro tunc to the date it was first attempted to be filed electronically.

6. Accuracy of E-Filed Inputs

74. During the hearing there was discussion regarding the scope of information input by the filer during the filing process, the accuracy thereof, and the effects of inaccuracies.  During the filing process, the filer indicates or inputs:  party making a filing, filing date, proceeding number or title for new proceedings, pleading responding to (in existing proceedings), document title, document type, claimed confidentiality, and service recipients (in new proceedings).  Some aspects are more ministerial, some apply more discretion, and some are more substantive.

75. Ministerial and discretionary acts primarily affect Commission recordkeeping and search ability of information.  For example, a typographical error in a document title, selecting the wrong document type, or selecting the document to which one is responding.  While more information is being input by the filer, recordkeeping inputs will be monitored and can be corrected or modified (upon request or observation) by Commission personnel in administering the filing the system.   Particularly as to some discretionary aspects, the application of categorizations has as much historical basis as any other.  Staff review and modification ensures consistency of information.  

76. Illustratively, an order ruling on a motion is organized on an equal hierarchical level and answer testimony is organized on an equal hierarchal level to the direct testimony to which it responds.  Based upon the foregoing considerations, filers will not be bound to inaccuracies arising from good faith efforts through the filing process and Staff will actively monitor and correct the following information input in the e-filing process: document to which a filing is responsive to, and document type.

77. By design, other aspects potentially have more substantive impact:  filing date, proceeding title for new proceedings, proceeding number, document title, confidentiality, and service recipients (in new proceedings).  These matters affect the substance of the filing and are more likely to mislead a recipient relying upon information provided by the system.  

78. Illustratively, if a filer selects the wrong year for a filing date in the future, the filing will not in fact be made, neither the Commission nor any other party will be aware of the intended filing, and no one will be notified of the filing.  If a filing is made in an incorrect proceeding, service through the e-filings system will be made upon the parties to the unintended proceeding and Commission personnel and parties to the intended proceeding will not be aware of the intended filing.  If an e-filed document is titled as a non-disclosure certificate, but the attached pleading is a motion to dismiss a proceeding, service recipients may reasonably rely upon the title of the pleading.  Further, the e-filing certificate of service would indicate the improper title and no e-filing certificate would reflect service of the pleading incorrectly attached. If a document is claimed to be non-confidential at filing, but is later claimed to be confidential, parties served with the e-filing will not have any subsequent notice through the e-filing system of the confidentiality claim.  Finally, someone omitted from the e-filed certificate of service will not be served with the pleading intended. In each of these instances there is a substantive impact upon the filing or service.  

79. To avoid prejudice to recipients of information through the e-filing system, information input for an e-filing shall prevail for this category of inputs in the event of any conflict with documents electronically attached or associated with the filing.  Inaccuracies as to such matters must be made corrected and remedied by the filer.

80. The final category of input, the name of the filing party, potentially has substantive impact (party perception of friend or foe or unintended party appearance) and impacts the Commission policy to encourage broad participation.  

81. Historically, an isolated event has been reported where counsel made a filing on behalf of a client without authorization.  While primarily an ethics matter, the counsel entered an appearance on behalf of the client.  More importantly, for all (including the Commission) to benefit from the e-filing system, broad participation maximizes availability of electronic service.  Without agreeing to accept service electronically themselves, clients (even through counsel) will not be able to make e-filings.  But for mandating client participation, there would be a lesser incentive for clients to participate themselves.  Thus, to avoid potential prejudice and further the policy effort to broaden participation, the filing party selected in the e-filing process will prevail in the event of any conflict with documents electronically attached or associated with the filing.  Any inaccuracies as to such matters must be corrected and remedied by the one making the filing.

82. In the long run, it is anticipated that matters requiring filer action to correct would be presented by motion to the presiding officer in the proceeding.  However, an alternative expedited procedure should be available particularly during system implementation to encourage broad-based participation and to address practical concerns raised during hearing.

7. Expedited Relief

83. It is unmistakable, that there will be transitional issues in implementing the filing system. Filers will certainly incur technical difficulties and make mistakes that can only be corrected through required filer action.  There will be educational concerns as practitioners before this Commission gain experience with the system. There will be internal concerns to the Commission with new routing and assignment functions. There will be technical issues with the application itself.  Commenters have already experienced problems as to system speed and functionality during testing. 

The undersigned is convinced that no level of practical testing in a test environment will fully indicate how the system will perform under the burdens of actual proceedings and filing deadlines. While this is a permanent rulemaking, it is found necessary to 

84. adopt measures to practically manage the transition process while earning the trust of filers.  It is anticipated that the Commission will issue another rulemaking proceeding in the coming months.  The Commission may choose to revisit this balance at that time.

85. While there is clearly concern for potential long-term abuse of more lenient processes, the immediate need to assure participants that they will not be prejudiced from their participation and implementation of the system is supreme.

86. In order to expedite resolution and mitigate harm, a filing signed under obligations generally applicable to Commission filing will be deemed adequate.  No separate affidavit will be required.

87. Based upon the foregoing concerns and comments, Rule 1211 shall be adopted to read as follows:

1211.  
Additional E-Filing System Implementation

This rule applies to consequences of implementing the Commission’s E-Filing System:

(a)
Corrections or other modifications primarily affecting Commission recordkeeping and search ability of information.  Upon request or observation, Commission personnel will actively monitor and correct the following information input during the electronic filing process through the Commission’s E-Filing System: document to which a filing is responsive to, and document type. 

(b)
Other corrections or modifications.  To avoid prejudice to recipients of information through the E-Filing System, the filer must effectuate any other modification to e-filing inputs, including without limitation, the name of the filing party, proceeding title for new proceedings, filing date, proceeding number, document title, claimed confidentiality, and service recipients.  Such filer action may be initiated by motion or in accordance with section (d) below.

(c)
Inconsistencies between electronic filing information and documents filed electronically.  To avoid prejudice to recipients of information through the E-Filing System information documents electronically attached or associated with the filing must be consistent with information input in the E-Filing System.  To the extent of any conflict between information input in the e-filing process other than the document to which a filing is responsive to and document type on the one hand and documents electronically attached or associated with the filing on the other hand, the information input in the e-filing process shall prevail.  

(d)
Procedure for Expedited Relief.  In addition to other relief available, the following expedited relief is available when a filer incurs technical difficulties while using or attempting to make a filing through the Commission’s E-Filing System:

(I)
Within one business day after a filer experiences technical difficulty, or e-files an erroneous filing, such filer may file a statement containing, without limitation:

(A)
a description of the difficulty or error;

(B)
all proceedings affected by the difficulty or error;

(C)
all electronic filings affected by the difficulty or error;

(D)
all actions taken to inform those affected by the difficulty or error; 

(E)
a statement verifying that the filer undertook reasonable effort to notify those affected by the difficulty or error; and

(F)
if the e-filing was filed in an unintended proceeding, a statement whether the filing should not be administratively stricken from the unintended or improper proceeding.

(II) 
Without regard to the proceeding in which difficulty was incurred or the erroneous e-filing was made, the statement described herein shall be filed in the proceeding in which the filing was originally intended or attempted to be filed.

(III)
A copy of the correct filing shall be filed with the statement.

(e) 
Upon filing of a statement in compliance with this rule, the corrected filing shall be accepted nunc pro tunc to the date it was first attempted to be filed electronically.

(f)
Unless requested otherwise pursuant to the statement filed in compliance with this rule, Commission personnel will administratively strike any original erroneous filing giving rise to the filing of the statement described herein.

8. Commission Notices

88. Pursuant to § 40-6-108(2)(a), C.R.S., the Commission gives notice of all applications, petitions, and orders instituting investigations or inquiries to all persons, firms, or corporations who, in the opinion of the Commission, are interested in, or who would be affected by, the granting or denial of any such application, petition, or other proceeding.  In the past, notice has primarily been given by maintaining lists of interested parties requesting notice for various matters.  Over time, many of these lists have become burdensome, unruly, and obsolete in part, resulting in wasted costs and undeliverable notices (paper and electronic).   

89. The Commission’s E-Filing System allows for different levels of users.  Those interested in making filings with the Commission must register and agree to participate in the system including such matters as the agreement to accept service of process through the system.  Additionally, those having interests in Commission proceedings that do not wish to file electronically may register to be notified of various matters and to easily access information regarding Commission activities.
  Utilizing either form of registration, interested persons can readily access Commission notices and be informed of notices on an ongoing basis.  The system is available on the Internet as well as via kiosks that are publicly available at the Commission’s offices.

90. Rules 1005(b) and 1206(a) address an evolution in the manner the Commission provides notices.  

91. In the opinion of the Commission those in the public having an interest in, or affected by, Commission proceedings can reasonably use publicly available resources free of charge (or otherwise) to access or receive notification of Commission proceedings in which they have an interest.  The Commission further opines that those interested in, or affected by, Commission proceedings will utilize such resources to access notices provided.  Rule 1206(a) is further modified to clarify the effect of providing notices through the E-Filing System to interested persons as well as to affected persons registered to make filings through the E-Filing System.

92. Based upon the foregoing findings, the Commission will entirely transition to notifications of interested persons as provided in Rules 1005(b) and 1206 in lieu of any different means utilized in the past.  The notification lists previously maintained will be eliminated.  Managing the transition, the Commission has been notifying those on past lists that the manner of receiving notices will be changing.

93. Based upon the foregoing findings, the Commission will transition, in part, to notifications of affected persons as provided in Rule 1206 in lieu of any different means utilized in the past.  Anyone registered in the E-Filings System to make filings with the Commission necessarily agrees to accept service of process through the E-Filings System.   Thus, for all persons, firms, or corporations registered to make filings through the E-Filing System who, in the opinion of the Commission, would be affected by the granting or denial of any application, petition, or other proceeding, notice of all applications, petitions, and orders instituting investigations or inquiries shall be given by service through the Commission’s E-Filing System. 

94. The amendment will have no affect upon the manner in which notice is provided to persons, firms, or corporations not registered to make filings through the E-Filing System who, in the opinion of the Commission, would be affected by the granting or denial of any application, petition, or other proceeding.

9. Other Comments

95. The proposed modification to filing time in Rule 1204(d) will not be accepted.  Primarily, the E-Filing System is intended to put all parties on even ground.  By maintaining the same rule for paper and electronic filings, this goal is maintained.  Further, responsive comments are compelling as to the potential impact upon the Commission and other parties responding to filings.

96. The E-Filing system is intended and designed for the electronic filing of native documents in text-searchable format.  In the current application, the original electronic file uploaded in the filing process is not available to anyone outside the Commission.  Rather, the document is converted into a PDF format and the newly created document is available through e-filings.  Uploading native documents will enhance the filer experience because documents are typically smaller.  Uploading text-searchable documents will assist the Commission as well as other parties working with the filings.

97. Black Hills addressed some evidentiary matters regarding electronic filings.  In implementing e-filings, the Commission agrees to accept electronic signatures for e-filings through the E-Filing System.
  Documents within a filing requiring a signature may also be submitted with a signature other than the filer (e.g., verification on the last page of an application).  Alternatively, the executed verification could be prepared as a separate document.  The commenter then inquires whether such a document complies with the rules of evidence.  Notably, the authorization of the E-Filing System is not determinative of evidentiary matters before the Commission or any other presiding officer.

In an uncontested proceeding, the Commission may accept e-filings as evidence without the necessity of a formal oral hearing, § 40-6-109(5), C.R.S.  This determination remains in the discretion of the Commission, individual commissioner, or administrative law judge.  As to a contested proceeding, admissibility is determined when offered into evidence.  As with any 

98. other evidence, challenges to admissibility (e.g., authenticity) may be raised.  Admissibility would then be decided by the Commission, individual commissioner, or administrative law judge.

99. Hearing Exhibit 1 describes the substantial measures taken to ensure protection of confidential information filed with the Commission. The Commission is satisfied that the system designed and implemented by the State of Colorado is secure and protects the confidentiality of information claimed to be confidential in the e-filing process.  Confidential information may not be served through the E-Filings System.  Other than the filer, no one outside of the Commission can access confidential information through the Commission’s E-Filing System.

100. Public Service requests clarification as to retention of and demarcation of confidential e-filings.  Retention of confidential information is not affected by e-filing confidential information.  Information e-filed subject to a claim of confidentiality is protected pursuant to Commission rules.  Retention of e-filed confidential information is identical to confidential information filed on paper.  As to demarcation in the E-Filing System, a filing is demarcated as confidential by the filer making the claim of confidentiality and such demarcation remains in accordance with Commission rules.

101. More than one party suggests the Commission take responsibility to maintain an accurate and complete service list.  The Commission anticipates using and relying upon service through the E-Filing System and makes sure certificates of service are made available to filers as a tool.  However, service remains the obligation of the one filing a pleading and the authorization of the E-Filing System will not affect that responsibility.

102. Perhaps of particular benefit during transitioning to use of e-filings in a proceeding, it is noteworthy that there is no requirement for one certificate of service to be associated with any pleading.  The Commission anticipates transitioning certificates in existing proceedings for use in the E-Filings System.  However, if a party elects to e-file a pleading and someone is omitted from the certificate, a supplemental certificate of service should be included as a secondary document in the filing.

H. Conclusion 

103. Attachment A of this Recommended Decision represents the rule amendments adopted by this decision with modifications to the prior rules being indicated in redline and strikeout format (including modifications in accordance with this Recommended Decision).

104. It is found and concluded that the proposed rules as modified by this Recommended Decision are reasonable and should be adopted.

105. Pursuant to the provisions of § 40-6-109, C.R.S., it is recommended that the Commission adopt the attached rules.

III. ORDER

A. The Commission Orders That:

1. The rules regarding electronic filing with the Commission in redline and strikeout format attached to this Recommended Decision as Attachment A are adopted.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� While beyond the scope of rules, this will be addressed further.  Because of the obligations and responsibilities undertaken, the Commission will only provide company registration codes to the respective company.  Thereafter, the use and protection of the code is each company’s responsibility.


� Although not addressed in the rule, the Commission is undergoing efforts to make a tool available for filers to review the current certificate of service template (including method of service) in a proceeding aside from initiating the filing process.  In the meantime, a preview of a certificate of service is available in the filing process before completion of a filing.


� NOTE:  This does NOT modify the manner in which paper filings must be served by the filing party. 


� Notably, for those outside of the Denver Metropolitan area, the point of decision may even be the latest mail pickup a day or two before the filing deadline.


� While not provided for in the rule, the current application includes a mechanism to notify filers in advance of system unavailability.  It is not anticipated that system maintenance will ever be performed during the Commission’s business hours.


� The specific example during hearing will be impacted by this determination.  If an attorney e-filed a pleading to intervene in a proceeding on their own behalf (as opposed to their client pursuant to authorization through the e-filing system), but attached an electronic copy of a pleading intending to intervene on behalf of a client, the information input in the e-filing process will prevail to the extent of conflict in the information attached to the e-filing.  The pleading will be construed on behalf of the attorney personally and the intended client will not have requested intervention.  


� “Non-Filer” registration in the current application.


� See § 24-71.3-101 et. Seq., C.R.S., and § 24-71-101, C.R.S.





2

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












