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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. This matter comes before the Commission for consideration of the Stipulation and Agreement in Resolution of Proceeding filed on November 19, 2009, as updated by the Parties on November 24, 2009 (Stipulation), in the above-captioned rate case proceeding initiated by Atmos Energy Corporation (Atmos or Company).  The Stipulation, attached hereto as Appendix A, is signed by Atmos; the Staff of the Public Utilities Commission of the State of Colorado (Staff); the Colorado Office of Consumer Counsel (OCC); and Seminole Energy Services, LLC (Seminole), (collectively the Parties and individually a Party).  Persolite Products, Inc. (Persolite) and Energy Outreach Colorado, while not signatories, do not oppose the terms of the Stipulation or the Commission’s approval thereof.  Therefore, the Stipulation is unopposed.

2. Now, being fully advised in the matter, the Administrative Law Judge (ALJ) finds that the resolution of this proceeding, as achieved by the Stipulation, is just and reasonable and in the public interest, and that the Stipulation results in just and reasonable rates for the utility service provided by the Company in Colorado.  For the reasons set forth below, the ALJ approves the resolution of the proceeding agreed to by the Parties and as reflected in the Stipulation, since it is consistent with the standards of § 40-3-101, C.R.S. 

A. Procedural History

3. On July 8, 2009, Atmos filed Advice Letter No. 467 and accompanying tariff sheets, proposing, among other things, to implement revised base rates for its gas sales and transportation services to customers in its Northeast, Northwest/Central, Southeast, and Southwest service areas, to be effective August 12, 2009.  The Commission, in Decision No. C09-0823, mailed July 30, 2009, suspended the effective date of the proposed tariffs and set the matter for hearing.  In addition, Decision No. C09-0823 established the intervention period, as well as certain other procedural dates governing this proceeding.

4. On July 24, 2009, the OCC filed its Protest and Request for Hearing regarding Advice Letter No. 467.  

5. On August 4, 2009, the ALJ issued Decision No. R09-0855-I establishing a procedural schedule and addressing certain procedural matters in this proceeding.

6. On August 7, 2009, the ALJ issued Decision No. R09-0869-I setting dates for public hearings in this matter.  

7. On August 12, 2009, Staff filed its Notice of Intervention, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing which was later amended on September 22, 2009 and October 20, 2009.

8. On August 21, 2009, the OCC filed its Notice of Intervention and Entry of Appearance in this proceeding.  

9. On or about August 27, 2009, Energy Outreach Colorado filed its Motion to Intervene in this proceeding.  

10. On or about August 28, 2009, Persolite and Seminole filed their Petition for Leave to Intervene in this proceeding.

11. On or about September 1, 2009, Staff filed its Motion for Modifications to Decision No. R09-0855-I.  Thereafter, on September 9, 2009, Staff filed its amendment to such motion.  

12. The OCC filed its response to Staff’s motion on September 9, 2009.  Atmos filed its response to Staff’s motion, as amended, on September 11, 2009.

13. Pursuant to Decision No. R09-0869-I, public comment hearings were held on September 10 and 15, 2009 in Buena Vista and Greeley, Colorado, respectively, for the purpose of receiving comment from members of the public regarding Atmos’ rate case filing.

14. A prehearing conference was held in this matter on September 18, 2009 to consider Staff’s motion to modify the procedural schedule established by Decision No. R09-0855-I.  Thereafter, the Parties met to discuss a mutually agreeable procedural schedule. 

15. On September 30, 2009, the ALJ issued Decision No. R09-1114-I vacating the filing date for answer testimony in this proceeding.

16. Based on the Parties’ settlement discussions, on October 1, 2009, Atmos filed its Unopposed Motion to Modify Procedural Schedule Set Forth in Decision No. R09-0855-I.  

17. On October 5, 2009, the ALJ issued Decision No. R09-1139-I granting, in part, Atmos’ October 1, 2009 motion and modifying the procedural schedule in this proceeding. 

18. On October 6, 2009, Atmos filed Advice Letter No. 467-Amended for the purpose of:  (i) extending the proposed effective date of the proposed rates in this proceeding from August 12, 2009 to October 12, 2009 in order to accommodate the Parties’ agreed-upon revised procedural schedule; and (ii) removing the proposed Low-Income Affordability Program as proposed by the Company in its initial filing.  

19. On October 8, 2009, Atmos filed its Motion for Leave to Withdraw Low-Income Rate Affordability Program and Associated References Thereto from Advice Letter No. 467 and Supporting Testimony.  In addition, Atmos filed the Affidavit of Ms. Karen P. Wilkes setting forth the process by which Atmos provided notice of its filing in this proceeding to its customers.  

20. By Decision No. R09-1239-I, adopted October 29, 2009, the ALJ granted Atmos’ Motion to withdraw its proposed Low-Income Rate Affordability Program.  

21. On October 29, 2009, the ALJ also issued Decision No. R09-1225-I further suspending the effective date of the tariffs accompanying Advice Letter No. 467-Amended to May 10, 2010.

22. On November 13, 2009, the Parties advised the ALJ that they had reached an agreement in principle pursuant to which, they had agreed to the resolution of all issues which were or could have been raised in this proceeding. 

23. The Parties reduced their agreement in principle to a comprehensive settlement as reflected in the Stipulation, which the Parties filed on November 19, 2009.  

24. The Stipulation incorporates by reference Stipulation Attachments A through F, which are appended thereto and which provide documentary support for the Stipulation.  The Stipulation Attachments are identified as follows: 


Stipulation Attachment A

Settled Revenue Requirement Study

Stipulation Attachment B
Summary of Settled Revenue 
Requirements Issues

Stipulation Attachment C

Settlement Tariff Sheets

Stipulation Attachment D
Rate Comparisons – Present and Settled; Bill Impacts

Stipulation Attachment E

Summary of Depreciation Expense

Stipulation Attachment F
Terms and Conditions of Automated Meter Infrastructure Pilot Program
25. A hearing was held on the Stipulation on November 20, 2009.  During the hearing, testimony was provided by Atmos witness Mr. Joe T. Christian, OCC witness Mr. Frank Shafer, and Staff witness Mr. Charles Hernandez.  Exhibits 1 through 9 were admitted into evidence.  Exhibit No. 9 was admitted as a late-filed exhibit that would be an updated copy of the Stipulation and Attachments. 

26. On November 23, 2009, the ALJ issued Decision No. R09-1318-I vacating the remainder of the procedural schedule in this proceeding in light of the Parties’ presentation of the settlement at hearing.

27. On November 24, 2009, Atmos filed an updated copy of the Stipulation and Attachments which the Parties agreed would become late-filed Exhibit No. 9.  The purpose of the updated Stipulation was to incorporate relevant updated materials presented by the Parties during hearing for a comprehensive inclusion in this Recommended Decision.

II. SETTLEMENT ISSUES

28. The Stipulation, admitted into evidence as Exhibit 3, provides that all pre-filed testimony and exhibits filed in this docket shall be admitted into evidence without cross-examination.

29. The Stipulation reflects the culmination of extensive work and negotiation by the Parties to arrive at a just and reasonable settlement.  Both the Stipulation and the testimony adduced during the hearing on November 20, 2009 reveal that each Party negotiated vigorously on the issues it felt most strongly about.  

30. Notwithstanding the Parties’ agreement to resolve this rate case proceeding as set forth in the Stipulation, it is the Commission’s independent obligation to review the Stipulation to ensure that it is just and reasonable, especially in light of ratepayers’ interests.  Having reviewed the Stipulation, the ALJ finds and concludes that it is just and reasonable and adopts the following findings of fact and approves the Stipulation without modification. 

A. Revenue Requirement

1. The Parties’ Initial Positions  

31. In its filed case, Atmos originally sought an increase to its revenue requirement of $3,933,659.  The basis for this revenue requirement is detailed in the Direct Testimony and Exhibits of Atmos witness Mr. Joe Christian.  Since the Parties reached an Agreement in Principle as to this settlement before the date Intervenors’ Answer Testimony was due, no other Party filed testimony or exhibits regarding the Company’s revenue requirement.  At hearing, however, Staff and the OCC both offered testimony regarding their respective litigation positions and the effect thereof on Atmos’ proposed revenue requirement increase.  Specifically, Staff witness Mr. Charles Hernandez testified that Staff’s litigation analysis suggested an increase to Atmos’ revenue requirement of approximately $1,300,000 annually would be appropriate.  OCC witness Mr. Frank Shafer likewise testified that the OCC’s litigation analysis suggested an increase to Atmos’ revenue requirement of approximately $1,128,000 annually would be appropriate.

2. Settlement Resolution 

32. The Parties have agreed upon an annual increase to the Company’s revenue requirement of approximately $1,708,268 (see Attachment A, line 12), in addition to recovery of that portion of bad debt expense related to written off gas costs through the Gas Cost Adjustment (GCA) of approximately $263,828 (see Attachment A, line 10) annually, for a total annual revenue requirement increase of $1,972,095.  This agreed-upon increase in the Company’s revenue requirement is approximately 50 percent lower than the Company’s original filing of approximately $3,933,659.  The Parties have agreed to the specific resolution of disputed issues concerning calculation of the Company’s revenue requirement as more particularly set forth in Sections II. A. 1. through II. A. 10. of the Stipulation.  A numeric summary of the agreed-upon resolution of the various issues and their corresponding effect upon calculation of the revenue requirement is set forth in Stipulation Attachment B.  For the purpose of determining the Company’s annual revenue requirement, to the extent an issue is not specifically addressed in this Stipulation or detailed in the supporting materials in Stipulation Attachment B, the Parties agree to implementation of the Company’s proposal as to any such issue, as reflected in the Company’s rate case as originally filed on July 8, 2009.

3. ALJ Findings and Conclusion

33. In approving the total annual revenue requirement increase of $1,972,095 (inclusive of that portion of bad debt expense associated with written off gas costs) as agreed to by the Parties in the Stipulation, the Commission is required to analyze both the legal and policy implications of a rate proceeding.  Legally, the Commission looks to the evidence in the record to arrive at a just and reasonable determination of the rates.  In re Public Service Co. of Colo., Decision No. C07-0568 at 6 (mailed July 3, 2007).  In making this determination, the Commission’s goal is to set rates at a level whereby the utility can recover its legitimate costs and expenses, garner a reasonable rate of return, and maintain the utility’s financial stability for creditor and investor confidence.  Public Service Co. of Colo. v. Public Utils. Comm’n, 26 P.3d 1198, 1204-05 (Colo. 2001).  

34. Overall, the ratemaking decision is based upon an analysis of the actual results of operations for a defined test period (in this instance January 1, 2008 through December 31, 2008), adjusted for specific known and measurable changes.

35. In this case, the Parties maintained that a significant amount of testimony and other evidence supports the settled $1,972,095 total annual increase in the Company’s revenue requirement.  The ALJ finds that this revenue requirement increase is adequately supported by the uncontested evidence provided in Attachment A to the Stipulation, “Revenue Requirement and Revenue Deficiency Calculation.”  The information presented demonstrates that an increase in Atmos’ total annual revenue requirement of $1,972,095 will allow Atmos an opportunity to recover its legitimate costs and expenses, garner a reasonable rate of return, and maintain its financial stability.  The ALJ therefore finds, based on the evidence in the record, that the settled total annual revenue requirement increase of $1,972,095 is just and reasonable, and therefore approves such, without modification. 

B. Rate of Return on Equity 

1. The Parties’ Initial Positions 

36. Atmos witness Mr. Robert Hevert presented direct testimony in support of Atmos’ proposed authorized rate of return on equity (ROE) of 11.25 percent.  During settlement discussions, the OCC and Staff objected to the Company’s proposed ROE, arguing instead that market conditions warranted a ROE percentage substantially lower than 11.25 percent.  At hearing, OCC witness Mr. Shafer testified that the OCC’s analysis for purposes of litigation suggested that a ROE of 9.5 percent would be more appropriate.  Staff witness Mr. Hernandez likewise testified that Staff’s litigation analysis indicated that a ROE in the range of 10.17 percent was appropriate.

2. Settlement Resolution

37. For purposes of settlement, the Parties agree that an authorized ROE of 10.25 percent is fair, reasonable, and should be approved. 

3. ALJ Findings and Conclusion 

38. The terms of the Stipulation provide that the proposed ROE for Atmos is 10.25 percent.  The ALJ recognizes that the Stipulation represents compromises on behalf of all of the Parties, and that the 10.25 percent ROE represents but one element of those compromises.  The ALJ further recognizes that those compromises are interrelated and that the Parties consider them inextricably tied to one another.  See In re Public Service Co. of Colo., Decision No. C06-1379, at ¶ 34 (Colo. P.U.C. Dec. 1, 2006).  Mr. Hevert’s testimony supports an ROE of 10.25 percent.  Moreover, an ROE of 10.25 percent is a fair rate of return according to the criteria to which Mr. Hevert testified, i.e., (1) permitting a company to maintain its financial integrity; (2) achieving a level of returns comparable to that earned by investors in other enterprises of corresponding risk and uncertainty; and (3) attracting capital on reasonable terms.  Additionally, the proposed ROE falls within the range of ROEs recently approved by the Commission.  See, e.g., Public Service Co. of Colo., Decision No. C07-0568 at ¶ 26 (mailed July 3, 2007).  Therefore, the ALJ finds that the Stipulation’s proposed ROE of 10.25 percent is just and reasonable and approves it without modification. 

C. Cost of Debt

1. The Parties’ Initial Positions

39. Atmos witness Mr. Hevert presented testimony regarding the Company’s cost of debt analysis, which incorporated Atmos’ weighted average cost of debt at December 31, 2008, as adjusted for known and measurable changes.  Neither Staff nor the OCC took exception to the use of such weighted average cost of debt for purposes of developing the revenue requirement in this proceeding.

2. Settlement Resolution

40. For purposes of settlement, the Parties agree that Atmos’ actual cost of debt at December 31, 2008 of 6.87 percent shall be used to determine the weighted average cost of capital.  

3. ALJ Findings and Conclusion 

41. No party opposed this provision of the Stipulation, and no party objected to the Company’s treatment of its cost of debt in the filed case.  The ALJ finds that Atmos’ average cost of debt is 6.87 percent.  This cost of debt is generally within the range of costs of debt approved in recent Commission decisions.  See Public Service Co. of Colo., Decision No. C07-0568 at ¶29 (mailed July 3, 2007) (approving cost of debt of 6.29 percent); In re Colo. Natural Gas, Inc., Decision No. R07-0154 at ¶¶ 28, 37 (mailed February 22, 2007) (approving cost of debt of 6.77 percent); In re Eastern Colo. Util. Co., Decision No. R06-0564 at ¶ 13 (mailed May 15, 2006) (approving hypothetical cost of debt of 6.50 percent).  The ALJ finds that it is just and reasonable to set rates in this rate case using Atmos’ cost of debt of 6.87 percent.  Therefore, the ALJ approves this portion of the Stipulation without modification.

D. Capital Structure and Return on Rate Base

1. The Parties’ Initial Positions

42. Atmos witness Mr. Hevert presented testimony regarding Atmos’ actual capital structure, as well as Atmos’ proposal to use a hypothetical capital structure consisting of 45 percent debt and 55 percent equity for the purpose of developing Atmos’ proposed revenue requirement.  Staff and the OCC opposed Atmos’ proposed hypothetical capital structure.  At hearing on the Stipulation, OCC witness Mr. Shafer testified that the OCC did not support the use of a hypothetical capital structure as proposed by the Company and would have argued in the course of litigation for the use of the Company’s actual capital structure during the test period of approximately 49 percent equity, 51 percent debt.  Staff witness Mr. Hernandez testified that while Staff did not necessarily oppose Atmos’ desire to move toward a hypothetical capital structure of 55 percent debt, 45 percent equity, it believed that movement to such a hypothetical structure in a single proceeding was too much, too fast.

2. Settlement Resolution

43. For purposes of settlement, the Parties have agreed to use a hypothetical capital structure consisting of 50 percent debt and 50 percent equity for purposes of developing Atmos’ revenue requirement.  The Parties agree that a return on equity of 10.25 percent, combined with their agreed-upon cost of debt and pro forma capital structure of 50 percent debt and 50 percent equity, yields an authorized return on rate base of 8.57 percent.  

3. ALJ Findings and Conclusion

44. The ALJ finds and concludes that the proposed hypothetical capital structure set forth in the Stipulation is just and reasonable.  A hypothetical capital structure within this range has been approved by the Commission in a recent decision.  See Eastern Colo. Util. Co., Decision No. R06-0564 at ¶ 13 (mailed May 15, 2006) (approving hypothetical capital structure of 45 percent debt, 55 percent equity).  Moreover, given its relationship to Atmos’ actual capital structure as filed in this case, it is just and reasonable to use this hypothetical capital structure for setting Atmos’ rates in this rate case.  Based on this 50 percent debt and 50 percent equity ratio, and given the authorized ROE of 10.25 percent and average cost of long-term debt of 6.87 percent established above, the proposed return on rate base is 8.57 percent, which is likewise just and reasonable.  The ALJ approves this portion of the Stipulation without modification.

E. Settled Rate Base Methodology

1. The Parties’ Initial Positions

45. As explained in the testimony and supporting workpapers of Atmos witness Mr. Thomas Petersen, the Company’s filing utilized year-end rate base.  OCC witness Mr. Shafer testified at hearing that the OCC opposed the use of year-end rate base, arguing instead that the Company’s rate base should be calculated using a 13-month average methodology.  Staff witness Mr. Hernandez likewise testified that it did not believe Atmos had demonstrated sufficient extraordinary circumstances (such as attrition) such as to justify departure from the use of the more typical 13-month average methodology for determining rate base.

2. Settlement Resolution

46. For purposes of settlement, the Parties agree to the use of the 13-month average methodology for calculating rate base.  

3. ALJ Findings and Conclusion

47. The ALJ finds that the Parties’ compromise on the issue of rate base methodology represents a just and reasonable resolution of the issue and is consistent with Commission precedent.  Therefore the ALJ approves this portion of the Stipulation without modification. 

F. Weather Normalized Volumes and Customer Count

1. The Parties’ Initial Positions

48. As explained in the testimony and supporting workpapers of Atmos witness Mr. Christian, the Company’s filing utilized total weather normalized volumes of 123,083,634 Ccf, which is normalized utilizing weather stations in Denver, Grand Junction, and Pueblo.  Neither Staff nor the OCC opposed the Company’s derivation of customer count.  Staff, as testified to by witness Mr. Hernandez, did, however, argue that the weather stations used by the Company to determine weather normalized volumes were not representative of the Company’s service areas, as those weather stations are not located squarely within the areas in which the Company provides service.

2. Settlement Resolution

For the purpose of settlement, the Parties agree that the settlement rates will be determined by using the normalized volumes and customer count components as proposed in the Company’s July 8, 2009 filing.  However, on a going forward basis, Atmos agrees that it will use 

49. the weather stations identified by Staff in this proceeding as follows for purposes of normalizing sales volumes: 


Historic Atmos Rate Area


Weather Station

Northeast: 




Greeley 

Northwest/Central:



Craig/Gunnison/Steamboat

Southeast:




Canon City/Lamar

Southwest:




Durango
3. ALJ Findings and Conclusion 

50. The ALJ finds that calculating weather normalized volumes using the customer count components proposed in the Company’s rate case filing is appropriate for purposes of this case.  However, the ALJ determines that the modification of weather stations, as agreed upon in Paragraph II. A. 5. of the Stipulation, will provide a just and reasonable methodology of determining normalized volumes going forward.  Therefore, the ALJ concludes that this portion of the Stipulation should be approved without modification.

G. Interest on Long-Term Debt as a Component of Cash Working  Capital

1. The Parties’ Initial Positions

51. Atmos’ derivation of its Cash Working Capital amount excludes consideration of an amount associated with interest on long-term debt.  OCC witness Mr. Shafer testified regarding the OCC’s belief that such component should be included in the calculation of Cash Working Capital.  Staff witness Mr. Hernandez testified that Staff recognized the expertise of the OCC on this issue and did not do any independent analysis, but supported the OCC in this regard.

2. Settlement Resolution

52. For purposes of settlement, the Parties agree that the revenue requirement associated with Atmos’ Cash Working Capital total shall be reduced by the amount of $45,229 to reflect the timing of payments related to interest on long-term debt.  The Parties agree, however, that Atmos shall not be required to include interest on long-term debt for its calculation of Cash Working Capital for purposes of future financial reports to the Commission unless the Commission shall affirmatively decide the propriety of this issue in a current or future litigated Xcel Energy rate case proceeding.  

3. ALJ Findings and Conclusion 

The ALJ finds that the Parties’ agreement that the revenue requirement associated with Atmos’ Cash Working Capital total shall be reduced by the amount of $45,229 to reflect the timing of payments related to interest on long-term debt is just and reasonable and should be approved without modification.  With regard to the Parties’ agreement that Atmos shall not be required to include interest on long-term debt for its calculation of Cash Working Capital for purposes of future financial reports to the Commission unless the Commission shall have affirmatively decided the propriety of this issue in the current or future litigated Xcel Energy rate case proceeding, testimony at hearing indicated that the Parties intend that their reference to a current litigated Xcel Energy electric rate case proceeding is intended to mean that proceeding currently pending before the Commission in Docket No. 09AL-299E.
  The Parties further testified that the requirements of the Stipulation on the issue of Atmos’ future reporting obligations (i.e., the obligation to include interest on long term debt for calculation of its Cash 

53. Working Capital in future reports to the Commission) shall continue in effect until Atmos’ next rate case filing, and not in perpetuity.  Based on these clarifications by the Parties at hearing, the ALJ finds that this aspect of the Stipulation relating to Atmos’ future reporting requirements is just and reasonable and should likewise be approved without modification.

H. Cost Allocation Methodologies

1. The Parties’ Initial Positions

54. The Company’s rate case filing included proposed cost allocation methodologies for purposes of both its cost allocation manual and fully distributed cost study, as well as for its Phase II cost allocations (which used the Atlantic-Seaboard cost allocation method).  

2. Settlement Resolution

55. Neither Staff nor the OCC opposed such methodologies and agree for the purposes of settlement that such methodologies shall be used to derive the agreed-upon settlement rates in this proceeding.

3. ALJ Findings and Conclusion 

56. At hearing, OCC witness Mr. Shafer and Staff witness Mr. Hernandez confirmed that neither the OCC nor Staff opposed the Company’s proposed cost allocation methodologies, nor did they propose that any alternate cost allocation methodology be used in this rate case proceeding.  The ALJ finds that the use of Atmos’ proposed allocation methodology for the purposes of Atmos’ cost allocation manual and fully distributed cost study, as well as to derive the agreed-upon rates in this proceeding is adequately supported by the Company’s initial case, and is just and reasonable.  As a result, the ALJ approves this portion of the Stipulation without modification. 

I. Updated Rate Case Expenses

1. The Parties’ Initial Positions

57. The Company’s original filing estimated rate case expenses of $235,000.  Atmos witness Mr. Christian testified at hearing that the Company’s updated, actually incurred rate case expenses are approximately $157,000 as of November 1, 2009.  He further testified that Atmos estimated additional rate case expenses of $42,000, which were incurred but not invoiced, as of the date of the settlement are necessary in order to prosecute this settlement before the Commission in order to fulfill any compliance filing obligations resulting from Commission approval of the Stipulation.  With regard to the recovery period for such expenses, Atmos’ original filing assumed a 24-month recovery period.  OCC witness Mr. Shafer testified at hearing that the OCC opposed the projected amount associated with Atmos’ ROE consultant.  This opposition was also supported by Staff.  Separately, both Staff and the OCC also argued for a longer recovery period of 36 months as a more appropriate recovery period.

2. Settlement Resolution

58. For the purposes of settlement, the Parties agree that Atmos shall be authorized to recover its actual, incurred rate case expenses arising from this proceeding over a 36-month period.

3. ALJ Findings and Conclusion 

59. The ALJ finds the Company’s recovery of rate case expenses which have actually been incurred by Atmos in connection with this proceeding to be just and reasonable.  The Commission has previously approved recovery of rate case expenses over multiple years.  See In re Colo. Natural Gas, Decision No. R06-0194 at ¶ 54 (mailed March 1, 2006).  Therefore, the ALJ finds that recovering the actual rate case expenses incurred by Atmos in this proceeding over 3 years, or a 36-month period, is likewise just and reasonable.  As a result, the ALJ approves this portion of the Stipulation without modification.

J. Depreciation Rates

1. The Parties’ Initial Positions

60. In its filed case, Atmos’ proposed revenue requirement increase includes the effect of an updated depreciation study.  During the course of the Parties’ settlement discussions, Staff inquired regarding the methodologies utilized by Atmos in determining its proposed depreciation expense.  At hearing, Staff witness Mr. Hernandez testified regarding the nature and extent of Staff’s review and consideration of Atmos’ depreciation study as applied across Atmos’ four rate areas and that Staff’s review had found several areas of disagreement with Atmos which would have reduced the proposed revenue requirement of Atmos.  The OCC did not do any independent analysis of the effect of an updated depreciation study, but recognized the expertise of Staff concerning this issue and supported Staff’s analysis.

2. Settlement Resolution

61. For purposes of settlement, with the exception of the Communication Equipment FERC Account 39700 and 39701, the Parties agree to accept Atmos’ depreciation expense.  With regard to Communication Equipment FERC Account 39700 and 39701, the Parties agree that FERC Account 39700 and 39701 depreciation expense should be 8.45 percent.  Details regarding the accepted depreciation rates are more specifically set forth in Stipulation Attachment E.

3. ALJ Findings and Conclusion

62. The ALJ finds that the use of the depreciation rates set forth in Attachment E is adequately supported, and is just and reasonable.  As a result, the ALJ approves this portion of the Stipulation without modification. 

K. Productivity Offset

1. The Parties’ Initial Positions

63. In its filed case, Atmos’ proposed revenue requirement increase includes amounts associated with increased wage and benefit costs, with a portion being considered an “out-of-period” wage adjustment.  Consistent with prior Commission practices relating to “out-of-period” wage adjustments, Staff witness Mr. Hernandez and OCC witness Mr. Shafer each testified at hearing regarding their view that there should be a corresponding productivity offset.  

2. Settlement Resolution

64. For the purposes of settlement, the Parties agree that there shall be a productivity offset factor of 1.4 percent.  Application of the productivity offset factor results in a decrease in the requested increased total wage and benefits cost in the amount of $123,886.  

3. ALJ Findings and Conclusion 

65. The ALJ finds that the Parties’ use of a productivity offset factor relative to amounts associated with increased wage and benefit costs, a portion of which are considered an “out-of-period” wage adjustment, is consistent with prior Commission practices relating to “out-of-period” wage adjustments, and is just and reasonable.  As a result, the ALJ approves this portion of the Stipulation without modification. 

L. Monthly Service and Facilities Charges

1. The Parties’ Initial Positions

66. In Atmos’ filed rate case, Atmos proposed to increase its Monthly Service and Facility Charges for Residential, Commercial, and Irrigation service from their current levels to $15.00, $35.00, and $45.00, respectively.  Staff witness Mr. Hernandez testified that Staff opposed such a large increase based on its review of other similarly situated utilities.  OCC witness Mr. Shafer also testified at hearing regarding the basis of the OCC’s opposition to these increases.  

2. Settlement Resolution

67. For the purposes of settlement, the Parties agree that the Company’s Monthly Service and Facility Charges will be increased from their current levels for Residential, Commercial, and Irrigation service to $10.00, $24.00, and $40.00, respectively.    

3. ALJ Findings and Conclusion 

68. The ALJ finds that the agreed-upon rate design, including the stipulated Monthly Service and Facility Charges, is just and reasonable.  First, between classes, the agreed-upon rate design is cost-based.  See Colo. Natural Gas, Decision No. R07-0154 at ¶ 40 (mailed February 22, 2007).  Further, the Parties have negotiated the level of the monthly Customer Charge portion of the rate design to reasonably address any rate shock and other concerns expressed by the intervenors.  Therefore, the ALJ finds that the Monthly Service and Facility Charges in the Stipulation are just and reasonable, and approves this portion of the Stipulation without modification. 

M. Base Rate and GCA Rate Area Consolidation

1. The Parties’ Initial Positions

69. In its filed case, Atmos proposed to consolidate its current four separate rate areas into a single rate area for purposes of determining both base rates and GCA rates.  Staff and the OCC concurred with the proposal to consolidate base rate areas into a single statewide rate.  However, Staff and the OCC raised concerns about such GCA rate consolidation arguing that there was not sufficient evidence provided by Atmos which demonstrated the absence of an inappropriate cross-subsidy resulting from such GCA rate consolidation.  

2. Settlement Resolution

70. For purposes of settlement, the Parties agree that Atmos’ current four rate areas, described as the Northeast, Northwest/Central, Southeast and Southwest rate areas, shall be consolidated into a single, statewide rate area for purposes of determining Atmos’ base rates and terms and conditions of service.  The Parties further agree that Atmos shall retain its existing four rate areas for purposes of determining its GCA rates.  The Parties further agree that nothing in the settlement shall limit or restrict Atmos’ ability in a future GCA or base rate proceeding to propose consolidation of Atmos’ GCA rate areas.

3. ALJ Findings and Conclusion 

71. All Parties agree to the consolidation of the Company’s current four rate areas into one rate area for purposes of determining Atmos’ base rates and applicable terms and conditions of service.  The Commission has previously identified the possibility of future physical connection, the absence of a substantial rate disparity, and the potential for efficiencies and associated cost savings from consolidation as factors supporting the consolidation of rate areas.  Colo. Natural Gas, Decision No. R07-0154 at ¶¶ 53-55 (mailed February 22, 2007).  The ALJ finds that the Parties’ agreement to consolidate Atmos’ existing four rate areas into one rate area for base rate purposes reasonably reflects the absence of a material rate disparity among the areas.  The ALJ therefore finds that the agreed-upon consolidation of rate areas is just and reasonable, and thus approves this portion of the Stipulation without modification. 

N. Incorporation of ComFurT Service Area Into Northwest/Central Rate Area

1. The Parties’ Initial Positions

72. In Atmos’ filed rate case, Atmos proposed that customers served in and around the Town of Buena Vista, Colorado and its environs (previously acquired from ComFurT Gas, Inc. (ComFurT)) (which acquisition was approved by the Commission in Decision No. R04-0141, issued on February 5, 2004 in Docket No. 03A-484G) would be incorporated into Atmos’ Northwest/Central rate area.  Neither Staff nor the OCC opposed this consolidation. 
2. Settlement Resolution

73. The Stipulation reflects the Parties’ agreement that service to customers located in and around the Town of Buena Vista, Colorado and its environs shall be merged into and become part of Atmos’ Northwest/Central rate area and thereby shall receive service pursuant to the corresponding rates and terms and conditions of services.

3. ALJ Findings and Conclusion 

74. Atmos witness Mr. Christian testified during hearing on the Stipulation regarding the basis for consolidation of the former ComFurT service area into Atmos’ Northwest/Central rate area.  Specifically, Mr. Christian testified that the ComFurT service area became a part of Atmos’ Northwest/Central rate area for GCA purposes as part of the Company’s acquisition of the ComFurT assets in 2004.  Mr. Christian further testified that the incorporation of the ComFurT service area into the Northwest/Central rate area for base rate purposes represents the final step in Atmos’ integration of the former ComFurT customers into Atmos’ Colorado operations.  The ALJ finds that the incorporation of Atmos’ ComFurT service area into its Northwest/Central rate area for purposes of base rates and applicable terms and conditions of service is just and reasonable and thus approves this portion of the Stipulation without modification.  The ALJ notes that by becoming part of Atmos’ Northwest/Central rate area, such customers will be included within the statewide rate area consolidation agreed to by the Parties and approved by the ALJ above. 

O. Recovery of Uncollectible Gas Costs Through the GCA Mechanism

1. The Parties’ Initial Positions

75. In its filed case, Atmos proposed to recover uncollectible gas costs through its GCA mechanism, rather than as a cost component included in its base rates.  Neither Staff nor the OCC disagreed with the theory upon which Atmos based its proposal (that a portion of its uncollectible accounts relate to the gas commodity and as such, those costs should be recovered through the GCA rather than as part of base rates).  However, both the OCC and Staff testified during hearing that they were uncertain as to the effectiveness of such an approach, as well as about the actual implementation of the mechanism proposed by the Company by which such uncollectible costs would be recovered through the GCA.  

2. Settlement Resolution

76. For the purposes of settlement, the Parties agree that Atmos shall be authorized to implement a pilot program under which Atmos may recover uncollectible gas costs through its GCA mechanism, rather than as a cost component of its base rates.  The pilot program shall continue for a period of two years from the effective date of rates resulting from a final order in this docket.  The Parties further agree that the pilot shall be operated in a manner consistent with Atmos’ recovery of such costs through its GCA mechanism in its other jurisdictions.  Finally, the Parties agree that as part of the pilot program, Atmos will provide additional information in its future GCA filings, including detailed information relating to the actual dollar amounts written off, which amounts shall be further broken out into the GCA portion and base rate portion of the customer bills.  Amounts that have previously been written off, but which are subsequently collected (in full or in part) shall likewise be reported by Atmos in its future annual GCA reports, broken out as between the GCA and base rate portions of customer bills.  Following the end of the second full year of the pilot program, and prior to the Company’s annual November 1, GCA filing, Atmos will be required to file an Advice Letter to extend the program beyond the November 1 GCA filing, should Atmos desires to continue recovery of such costs through its GCA mechanism going forward.  

3. ALJ Findings and Conclusion 

77. The ALJ finds that there is sufficient evidence to support the Parties’ agreement surrounding Atmos’ recovery of uncollectible amounts associated with its gas costs through its GCA mechanism and that agreed-to pilot program designed to accomplish such recovery is just and reasonable.  As a result, the ALJ approves this portion of the Stipulation without modification.    

P. Automated Meter Infrastructure

1. The Parties’ Initial Positions

78. In its filed case, Atmos requested authorization to implement a surcharge on customers’ bills for the purpose of funding the installation of an automated meter infrastructure on all customers across the Company’s Colorado natural gas distribution system.  Staff and the OCC raised concerns regarding the cost of such an infrastructure investment and questioned the relative costs and benefits associated therewith.  

2. Settlement Resolution

79. For the purposes of settlement, the Parties agree that Atmos shall be authorized to implement an Automated Meter Infrastructure pilot program in and around the environs of Greeley, Colorado as more particularly described in Stipulation Attachment F.  Staff and the OCC have expressed a desire that such program be undertaken in conjunction with a Certificate of Public Convenience and Necessity (CPCN) issued by the Commission.  As a result, and without prejudice to any Party’s position regarding whether a CPCN is legally required for such a program, the Parties agree that Atmos shall file an application with the Commission for issuance of a CPCN to conduct such a program that is consistent with the terms of the program described in Stipulation Attachment F.  The Parties further agree that so long as Atmos’ CPCN filing is consistent with the terms of the program described in Stipulation Attachment F, the Parties will support the granting of a CPCN to Atmos by the Commission on an expedited basis.  Atmos agrees that within 120 calendar days after the conclusion of the pilot program, Atmos shall file a report with the Commission that addresses the areas of information set forth on pages 4 and 5 of Stipulation Attachment F.

3. ALJ Findings and Conclusion 

80. The ALJ finds that there is sufficient evidence to support the Parties’ agreement to implement a pilot program pursuant to which Atmos will install and operate Automated Meter Infrastructure as more particularly described in the Stipulation and Stipulation Attachment F.  While the ALJ finds the Parties’ agreement to implement an Automated Meter Infrastructure pilot program is just and reasonable, and in fact approves this portion of the Stipulation without modification, the ALJ notes that the Stipulation requires Atmos to file a separate application for the contemplated CPCN.  As a result, nothing herein is intended to limit the Commission’s review and consideration of Atmos’ application in any such proceeding.  In addition, to the extent the Commission enters an order granting Atmos a CPCN for this pilot program, the ALJ hereby clarifies that the report which the Parties have agreed that Atmos will file within 120 days after conclusion of the pilot program shall be filed by Atmos in the CPCN docket.  

Q. Agreement to Update Construction Allowance

1. The Parties’ Initial Positions

81. The Company’s filing in this proceeding does not include revision to its Main Extension and Service Line Allowances.  Staff and the OCC argued that such construction allowances should be updated subsequent to the implementation of the settlement rates agreed to in this proceeding in order that such allowances will be reflective of the agreed-upon settlement rates.  

2. Settlement Resolution

82. For purposes of settlement, the Parties agree that within 60 days following the effective date of the rates agreed to in the Stipulation; the Company shall file an Advice Letter proposing to revise its Main Extension and Service Line construction allowances available to new customers.

3. ALJ Findings and Conclusion 

83. The ALJ finds that the Parties’ agreement that Atmos file an Advice Letter to revise its Main Extension and Service Line construction allowances is just and reasonable.  Therefore, the ALJ approves this portion of the Stipulation without modification.

R. Miscellaneous Tariff Changes

1. The Parties’ Initial Positions

84. In the Company’s direct testimony (Hearing Exhibit 2) Company witnesses Ms. Karen P. Wilkes (Page 31, Line 6 through Page 35, Line 11) proposed a variety of tariff revisions that are generally described as updates to Atmos’ existing tariff relative to certain customer service fees.  Similarly, in the direct testimony of Company witness Mr. Joe T. Christian (Page 22, Lines 4 through 18), the Company proposed to eliminate what is referred to as the Seeley Lake Surcharge.  According to the Parties, this surcharge dates back to the 1970s and was written so that it would never expire, regardless of the fact that the growth in the Seeley Lake area as originally contemplated will now probably never occur.  Neither Staff nor the OCC opposed these tariff changes as proposed by Ms. Wilkes and Mr. Christian.

2. Settlement Resolution

85. Because no Party opposed the tariff updates proposed by Company witnesses Ms. Wilkes and Mr. Christian referenced above, the Parties agreed that the Company may implement such tariff changes.  

3. ALJ Findings and Conclusion 

86. The ALJ finds that there is sufficient evidence supporting the Parties’ agreement for Atmos’ implementation of the various tariff changes proposed by Company witnesses Ms. Wilkes and Mr. Christian as discussed above and that such tariff changes are just and reasonable.  Therefore, the ALJ approves this portion of the Stipulation without modification.    

S. Customer Rate Stabilization Plan

1. The Parties’ Initial Positions

87. The Company’s July 8, 2009 rate case filing included a request to implement what Atmos referred to as a Customer Rate Stabilization Plan, or CRS Plan.  Staff and the OCC opposed Atmos’ CRS Plan.  Staff testified at hearing that there was no evidence such as customer attrition to support this plan.

2. Settlement Resolution

88. For the purposes of settlement, the Parties agree that the settlement rates and other terms and conditions set forth in the Stipulation shall not include Atmos’ Customer Rate Stabilization Plan.  

3. ALJ Findings and Conclusion 

89. The ALJ finds that the Parties’ agreement that Atmos forgo implementation of the CRS Plan for the purpose of settlement is just and reasonable and is approved without modification.    

T. Workshop to Investigate Transportation Service Issue

1. The Parties’ Initial Positions

90. The Company’s original filing included an increase in the transportation rates on its system.  Persolite and Seminole wanted to review the proposed rates for comparability between the transportation rates and the delivery component of the sales rates.  Seminole also raised concerns regarding the ability of sales customers who elect to convert to transportation service to access upstream pipeline capacity held by Atmos and currently used to provide sales service. 

2. Settlement Resolution

91. For the purposes of settlement, Atmos agrees to convene, and invite all Parties to, a series of workshops designed to investigate further the issue of potential access by sales customers to upstream pipeline capacity held by Atmos when such customers desire to convert to transportation service (Workshop Issue).  The purpose of such workshops is to develop and, if possible, come to a consensus regarding the Workshop Issue.  The Parties agree that the workshops will be convened within 60 days following the effective date of rates in this proceeding, with a written report being prepared and filed with the Commission regarding the results of the workshops no later than September 1, 2011.  The Stipulation further provides that if the participants to the workshops are able to reach consensus on the Workshop Issue, the Company will file an application or other appropriate pleading with the Commission prior to or as part of its next general rate case to implement the agreed-upon changes.  However, if consensus cannot be reached by the participants, the Stipulation provides that each participant is free to use any of the non-confidential, non-proprietary information from the workshops in order to advocate positions regarding the Workshop Issue in the Company’s next rate case proceeding or any other appropriate proceeding.  

3. ALJ Findings and Conclusion 

92. The ALJ finds that there is sufficient evidence to support the Parties’ agreement to convene the workshops described in the Stipulation and that the purpose of such workshops is just and reasonable.  As a result, the ALJ approves this portion of the Stipulation without modification. 

U. Uncontested Terms of Filed Case

93. At Paragraph II. A. 10, the Stipulation provides that to the extent an issue is not specifically addressed in the Stipulation or detailed in the Stipulation Attachments, the Parties agree to implementation of the Company’s proposal as to that issue as reflected in the Company’s filed case.  The ALJ finds that this provision of the Stipulation is just and reasonable and is therefore approved without modification.  

V. Request for Expedited Approval

94. At Paragraph II. A. 11, the Stipulation provides that the Company is currently not recovering its entire cost of service.  As a result, the Parties agree that the increased rates resulting from this settlement should become effective as early as practicable and further agree to request expedited review and approval of this Stipulation, without modification, in order to facilitate such an early effective date.  Company witness Mr. Christian provided additional testimony in support of this provision of the Stipulation.  The ALJ finds that this provision of the Stipulation is just and reasonable and is therefore approved without modification.

W. No Settled Practice

95. At Paragraph II. A. 12, the Stipulation provides, among other things, that the Stipulation and the settlement rates, terms and conditions of service, the cost allocation, rate design, and other methods contained in the Stipulation Attachments have been agreed to by the Parties solely for purposes of settlement and do not constitute a settled practice or otherwise have precedent-setting value in any future proceedings.  The ALJ finds that this provision of the Stipulation is just and reasonable and is therefore approved without modification.

III. ADDITIONAL REVIEW OF SETTLEMENT TERMS

96. In analyzing whether the agreed-upon terms of settlement set forth in the Stipulation are just and reasonable, the ALJ has reviewed the protests, public comments, and requests for, and notices of, intervention submitted to the Commission, and has determined that the Stipulation adequately addresses the concerns expressed therein to achieve a just and reasonable resolution.  

97. While the ALJ acknowledges that protests and requests for, or notices of, intervention do not fully identify all of a Party’s possible interests in a docket, nor do they in any way limit a Party from raising other issues in the course of a proceeding, such pleadings offer a broad basis for identifying a Party’s initial concerns, which are instructive for an analysis here.

A. Staff

98. Staff stated in its notice of intervention in the rate case that it would address the following:  (1) whether the calculation of Atmos’ base rate revenue requirements on a historical test year of 12 months ending December 31, 2008 is in the public interest; (2) whether Atmos’ tariff changes to adopt an annual Customer Rate Stabilization mechanism is in the public interest; (3) whether the low income rate affordability program is consistent with Commission policies; (4) whether Atmos’ proposed Automated Metering Infrastructure surcharge is appropriate; (5) whether base rates should be determined on a net base rate of $89.8 million; (6) whether a ROE of 11.25 percent is appropriate; (7) whether a capital structure of 51.09 percent equity and 48.9 percent debt is appropriate; and (8) whether revised depreciation rates are appropriate.  The ALJ finds that the Stipulation, as described from the perspective of Staff witness Mr. Hernandez during hearing, adequately addresses each of these concerns, and that the resolution thereof represents a just and reasonable outcome of the identified issues.  

B. OCC

99. In both its protest and its notice of intervention of right, the OCC stated that it was concerned with the Company’s proposals on its Customer Rate Stabilization mechanism, its proposed increases to residential and commercial classes, and the recovery of the natural gas portion of bad debt expenses through the GCA.  The ALJ finds that the Stipulation, as described from the perspective of OCC witness Mr. Shafer during hearing, adequately addresses each of these concerns, and that the resolution thereof represents a just and reasonable outcome of the identified issues.

C. Seminole and Persolite 

100. Seminole and Persolite represent the transportation customer interests in this rate case docket.  Their petition for leave to intervene focused on the comparability in rates between sales and transportation customers.  In addition, during the course of this proceeding, Seminole and Persolite identified concerns regarding to the access to upstream pipeline capacity as discussed in Paragraph Nos. 90 through 92 above.

101. Counsel for Seminole and Persolite advised the Commission during hearing that their further review of Atmos’ filing in this case has resolved their previously articulated concerns regarding rate comparability.  The ALJ finds that this fact, coupled with the establishment of the transportation workshops as provided for in the Stipulation, confirm that the Stipulation adequately addresses Seminole’s and Persolite’s concerns in this proceeding and that the resolution thereof represents a just and reasonable outcome of their identified issues.

D. Energy Outreach Colorado

102. Energy Outreach Colorado’s motion to intervene identified its concerns with Atmos’ proposal to increase base rates and to institute a low-income rate affordability program.  While implementation of a low-income rate affordability plan was subsequently withdrawn from this proceeding, the Stipulation confirms that Energy Outreach Colorado does not oppose the Stipulation or the Commission’s approval of its terms. 

103. Accordingly, each of the concerns identified in the Parties’ original protests and requests to intervene has been adequately addressed by the Stipulation to achieve a just and equitable resolution. 

IV. ORDER

A. The Commission Orders That:

1. The Stipulation and Agreement in Resolution of Proceedings is accepted and approved without modification by this Recommended Decision.  The Stipulation and Agreement in Resolution of Proceedings filed on November 24, 2009, a copy of which is attached hereto as Appendix A, is incorporated by reference and is made an order of the Commission as if fully set forth herein.

2. All pre-filed testimony and exhibits filed in this docket are admitted into evidence without cross-examination.

3. The tariff sheets filed on July 8, 2009 with Advice Letter No. 467, as amended on October 6, 2009, are permanently suspended.

4. The proposed tariff sheets attached as Stipulation Attachment C to the Stipulation filed on November 24, 2009 as Late-Filed Exhibit No. 9 are just, reasonable, and not unduly discriminatory.

5. No more than ten days after this Decision becomes the Decision of the Commission, if that is the case, Atmos Energy Corporation shall file with the Commission, on not less than one business day’s notice, an Advice Letter and proposed tariffs containing tariff sheets identical in all material respects to the proposed tariff sheets attached as Stipulation Attachment C to the Stipulation filed on November 24, 2009 as Late-filed Exhibit 9.  

6. The Parties shall abide by the terms and provisions of the Stipulation filed on November 24, 2009 as Late-Filed Exhibit 9.

7. The Parties shall abide by the terms and provisions of this Order.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
_____________________________


Administrative Law Judge
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� Although no decision has yet been issued, for the benefit of all concerned, Last week at the CDM, the Commission did decide that PSCo must include interest on LTD in its CWC calculations.  
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