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I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) for its San Luis Valley-Calumet-Comanche transmission project (Project); findings with respect to electromagnetic fields (EMFs) and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (Tri-State Application).  That filing commenced Docket No. 09A-324E (Tri-State Docket).  

2. On May 14, 2009, Public Service Company of Colorado (Public Service or PSCo) filed an Application for a CPCN for the Project; findings with respect to EMF and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (PSCo Application).  That filing commenced Docket No. 09A-325E (PSCo Docket).  

3. The Commission referred the PSCo Docket and the Tri-State Docket to an Administrative Law Judge (ALJ), and the ALJ consolidated the dockets.  The Commission has determined that it will issue an Initial Commission Decision in this consolidated proceeding.  

4. The following intervened of right or were granted leave to intervene:  Bar Nothing Ranches, LLC; Blue Diamond Ventures/FreedomWorks Joint Venture; Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch); Colorado Office of Consumer Counsel; Colorado Open Lands, Inc.; Colorado Springs Utilities; Governor’s Energy Office (GEO); Interwest Energy Alliance; La Veta, LLC and Ranchview Investments, LLC; Majors Ranch Property Owners Associations, Inc.; Oxy USA, Inc.; Pole Canyon Transmission, Inc.; Staff of the Commission; Anthony Velarde; Ron Velarde; and Western Resource Advocates.
  

5. The procedural history of this proceeding is detailed in earlier Orders.  

6. At present, there are several motions pending.  The ALJ addresses each below.   

II. DISCUSSION AND CONCLUSIONS  
A. Motion for Enlargement of Time Filed by Governor’s Energy Office.  

7. On October 29, 2009, GEO filed a Motion for One Day Enlargement of Time to File Answer Testimony.  The answer testimony accompanied that filing.  The time for responding to the motion has expired.  No response was filed, and the GEO motion is unopposed.  

8. In its filing, GEO states good cause for the requested one day enlargement of time.  The GEO motion is unopposed, and no party will be prejudiced if that motion is granted.  The ALJ will grant the GEO motion and will permit GEO to file its answer testimony one day late (i.e., on or before October 29, 2009).    

B. General Discovery-Related Principles.  

9. Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 governs discovery in Commission proceedings.
  That rule incorporates by reference specific provisions of the discovery rules found at Colorado Rules of Civil Procedure (Colo.R.Civ.P.) 26 through 37.  

10. A party may serve discovery upon another party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Colo.R.Civ.P. 26(b)(1).  The scope of pretrial discovery is broad in order to effectuate its purposes, some of which are:  discovery of relevant evidence, simplification of issues, elimination of surprise at hearing, and promotion of settlement of issues and cases.  Silva v. Basin Western, Inc., 47 P.3d 1184, 1188 (Colo. 2002).  

11. Consistent with the purposes of discovery, the concept of relevance with respect to discovery is a broad one (Sewell v. Public Service Company of Colorado, 832 P.2d 994, 999 (Colo. App. 1991)) and “is not equivalent to the standard for admissibility of evidence at trial” (Williams v. District Court, 866 P.2d 908, 911 (Colo. 1993)).  The test of relevance for purposes of discovery is whether the information sought “appears reasonably calculated to lead to the discovery of admissible evidence.”  Colo.R.Civ.P. 26(b)(1).  Thus, “[i]nformation is discoverable if it is sufficiently related to the issues in the litigation.”  Williams, 866 P.2d at 914 (Vollack, J., concurring).  The Colorado Supreme Court has emphasized that, “[w]hen resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court, 718 P.2d 1044, 1046 (Colo. 1986).  

12. This is not to say that the right to pretrial discovery is boundless.  The Colorado Supreme Court has cautioned that,  

[a]lthough the law generally favors discovery, the scope of discovery is not limitless.  The need for discovery must be balanced by weighing a party's right to privacy and protection from harassment against the other party's right to discover information that is relevant.  

Silva, 47 P.3d at 1188 (internal citation omitted).  

13. With these principles in mind, the ALJ addresses the discovery-related motions.  

C. Public Service Motion to Compel.  

14. On October 22, 2009, Public Service filed a Motion to Compel Discovery Responses from Trinchera Ranch.
  On October 27, 2009, Trinchera Ranch filed its Response in opposition.  By a notice sent by electronic mail dated November 13, 2009, Public Service withdrew its motion.  Thus, the PSCo motion is moot.  

D. Trinchera Ranch Third Motion to Compel Discovery Responses from PSCo.  

15. On October 21, 2009, Trinchera Ranch filed its Third Motion to Compel Discovery Responses by Public Service Company of Colorado (Trinchera Ranch Motion).
  On October 27, 2009, Public Service filed its Response in opposition (PSCo Response).  On October 28, 2009, Trinchera Ranch filed its Reply to PSCo’s Response (Trinchera Ranch Reply).
  

16. Trinchera Ranch seeks an order requiring Public Service to produce  

all available information regarding the bids in the selected portfolio, other than pricing information, contained in the 120-Day Report, the [Independent Evaluator’s] Reports (including the 45-Day Report), the selected bids themselves, or the Response of Public Service Company of Colorado to Commission Questions With Respect to 120-Day Report.  Such information should include, without limitation, details regarding the technology, and any evaluation or discussion of, each bid in PSCo’s preferred portfolio, plus bids added by the Commission.  

Trinchera Ranch Motion at 4.  In addition, Trinchera Ranch seeks production of  

the solar generation information of any prospective vendor in the San Luis Valley that PSCo intends to rely upon to try to establish a future need for the subject transmission line.  

Id. at 4-5.  The referenced documents were filed in Docket No. 07A-447E (Public Service’s 2007 Colorado Resource Plan) and pertain to PSCo’s 2009 All-Source Bid Solicitation that was conducted in conjunction with that docket.  

17. Trinchera Ranch did not append to its motion a copy of, and did not identify by number, the specific discovery request(s) at issue.  In addition, Trinchera Ranch did not append to its motion a copy of the response(s) that it claims are inadequate or non-responsive.  Trinchera Ranch did append to its Reply both the discovery request at issue (Discovery Request Trinchera Ranch 8-1) and PSCo’s response to that discovery request.  

18. Discovery Request Trinchera Ranch 8-1 (served on September 25, 2009) reads:  

Please provide a copy, in electronic form only, of all information relating to the Company’s Preferred Portfolio resulting from its 2009 All-Source Solicitation, and, once selected, all information relating to the portfolio selected by the Commission in PUC Docket No. 07A-447E, if a different portfolio is selected.  Such information should include, but is not limited to, those portions of the confidential 120-Day Report filed by the Company and the confidential report filed by the Independent Evaluator in PUC Docket No. 07A-447E relating to these portfolios, the bids contained in the portfolios, and information about the specific technology, interconnection points, in-service date and specific location of the generation resource, and all supplemental and supporting documentation and information.  

Public Service’s response to this discovery request (served on October 5, 2009) reads:  

The Highly Confidential Information required to be provided to Trinchera Ranch by Decision No. R09-1094-I (September 28, 2009) from both the Public Service 120-Day Report and the Independent Evaluator’s Report has been provided to Trinchera’s counsel.  The remaining information requested by this discovery request is highly confidential information that will not be provided under the terms of the protective order contained within Decision No. R09-1094-I.  

19. In its motion to compel, Trinchera Ranch argues that the information provided to it by Public Service is insufficient because Trinchera Ranch needs the specified bid-related data “to be able to test the veracity of Public Service’s underlying allegations of future need for the subject power line.”  Trinchera Ranch Motion at 3-4.  Trinchera Ranch also argues that it is entitled to the data, which are necessary properly “to analyze the feasibility, resource usage, potential storage capacity (and effect on local reliability issues), and potential pitfalls regarding each of the bids[.]”  Id. at 4.  

20. Public Service responds that the generation-related data sought by Trinchera Ranch is, in large measure, irrelevant because the only relevant generation-related information is information “necessary to analyze, via power low studies, what transmission facilities are necessary to export power out of Energy Zone 4 (the San Luis Valley, in which Trinchera Ranch is located).”  PSCo Response at 2.  In addition, Public Service states that it has provided Trinchera Ranch with the data necessary to run power flow studies.  Public Service also argues that Trinchera Ranch has not explained why it needs the bid documents (with bidder identification and bid price redacted).  Finally, Public Service asserts that Trinchera Ranch seeks highly confidential information and that Trinchera Ranch already has received all the highly confidential information to which it is entitled under the terms of the protective order in Decision No. R09-1094-I.  

21. Trinchera Ranch replies that it needs the requested highly confidential information generally “to provide complete answer testimony” (Trinchera Ranch Reply at ¶ 4), and specifically  

to determine the feasibility of the selected generation and the likelihood that this generation will actually be built[; and, with respect to the type of technology that each bid proposes,] to analyze whether the proposed generation can address reliability concerns in the San Luis Valley.  ...  As PSCo has acknowledged that the bids contain Section [40-2-123, C.R.S.,] technologies, which are by definition commercially unproven, ... questions regarding feasibility, the likelihood of actual construction and reasonableness of predictions of generation potential are central to a determination of need.  

Id. at ¶ 6 (internal citations omitted).  Trinchera Ranch maintains that Public Service’s refusal to provide the requested additional highly confidential data is unreasonable because Trinchera Ranch has signed the required non-disclosure agreement for access to highly confidential information.  In Trinchera Ranch’s view, this should be sufficient to protect Public Service’s interest in maintaining the confidentiality of the requested data.  

22. The ALJ reviewed and considered the documents, arguments, Decision No. R09-1094-I, and the entire record in this matter.  Based on this information, the ALJ will deny the Trinchera Ranch Motion.  

23. First, with respect to the request for access to the bids (without the bid price and the identity of the bidder) in the two specified portfolios, access to the bids themselves is precluded by the terms of the Order granting extraordinary protection to that information.  Decision No. R09-1094-I at 9-13.  

24. Second, as to the request for “those portions of the confidential 120-Day Report filed by the Company ... relating to” the two specified portfolios, Public Service states that it provided the referenced report to the extent permitted by the terms of the Order granting extraordinary protection (i.e., Decision No. R09-1094-I).  Trinchera Ranch does not dispute this statement.  The remainder of the referenced report is protected by, and release of the information is precluded by, the terms of the Order granting extraordinary protection to that information.  

25. Third, as to the request for “those portions of the ... confidential report filed by the Independent Evaluator ... relating to” the two specified portfolios, Public Service states that it provided the referenced report to the extent permitted by the terms of the order granting extraordinary protection (i.e., Decision No. R09-1094-I).  Trinchera Ranch does not dispute this statement.  The remainder of the referenced report is protected by, and release of the information is precluded by, the terms of the order granting extraordinary protection to that information.  

26. Fourth, as to the request for “information about the specific technology, interconnection points, in-service date and specific location of [each] generation resource” in the two specified portfolios, Public Service has provided the technology, the interconnection point, and the in-service date for each generation resource, but did not provide the specific location of each generation resource, in the “portfolio selected by the Commission in PUC Docket No. 07A-447E.”  The specific location of each generation resource is protected information that will not be released, pursuant to the Order granting extraordinary protection (i.e., Decision No. R09-1094-I).  

27. For the foregoing reasons, the ALJ will deny Trinchera Ranch’s Third Motion to Compel Responses from Public Service.  By electronic mail on October 29, 2009, the ALJ advised the Parties of her ruling on the Trinchera Ranch Motion.  

E. Tri-State Motion to Compel Discovery Responses from Trinchera Ranch.  

28. On October 26, 2009, Tri-State filed a Motion to Compel Discovery Responses from Trinchera Ranch (Tri-State Motion).
  On October 29, 2009, Trinchera Ranch filed its Response to Tri-State’s Motion to Compel Discovery Responses from Trinchera Ranch (Trinchera Ranch Response); by that filing, Trinchera Ranch opposes the motion.  

29. Tri-State seeks an order requiring Trinchera Ranch to respond to 19 numbered discovery requests that were served on October 12, 2009.
  There are three groups of discovery requests.  Trinchera Ranch responded to the discovery requests on October 22, 2009, and objected to each of the requests.  The ALJ discusses each group of discovery requests below.
  

30. The first group of discovery request pertains to Trinchera Ranch, its property, and its operations.  This group consists of the following ten numbered requests.  

31. Tri-State 1-3 reads:  

Is any part of Trinchera Ranch open to the public for recreational use such as fishing, hunting, hiking, climbing, camping or other uses?  If so, what are the conditions, fees and limitations on those uses?  During what period of the year is each recreational activity open to the public?  Please provide an estimate of the number of persons who have participated in such recreational uses since 2004, and the revenues received by Trinchera Ranch for such activities.  

32. Tri-State 1-4 reads:  

During the period 2004 to the present, has Trinchera Ranch used any portion of Trinchera Ranch’s total acreage for commercial agricultural production or ranching purposes (including, but not limited to, for example, crop production and grazing)?  If so, please identify all such uses including:  the dates of such uses, the types of crops that have been raised, the type and quantity of cattle or other livestock grazed or otherwise maintained on Trinchera Ranch, and the Trinchera Ranch acreage dedicated to each such use.  

33. Tri-State 1-5 reads:  

During the period 2004 to the present, has any portion of the Trinchera Ranch property been placed in the federal Conservation Reserve Program (CRP)?  If so, please identify the acreage and location of such property, when it was placed into the CRP, and how long each such property will remain in the CRP.  

34. Tri-State 1-6 reads:  

During the period 2004 to the present, has any portion of Trinchera Ranch been leased to any third party for agricultural or ranching purposes?  If so, please identify which portions of Trinchera Ranch have been or are leased, the dates and term of all such leases, and the allowed use of the property under the leases.  From 2004 to the present, please identify the annual amount of water consumed by Trinchera Ranch for agriculture, domestic, and ranching purposes.  

35. Tri-State 1-7 reads:  

(a)
Does Trinchera Ranch own surface or groundwater rights with respect to streams, rivers, or water wells on the property?  Please identify the nature of those rights.  

(b)
If the answer to (a) above is yes, please state whether Trinchera Ranch has entered into any agreements with third parties with respect to such surface or groundwater rights and identify the terms of such agreements, including the dates and terms of the agreements, the parties involved, and all permitted uses of such surface or groundwater rights.  

36. Tri-State 1-8 reads:  

(a)
During the period 2004 to present, has any portion of Trinchera Ranch been leased for commercial hunting or fishing trips?  If so, please identify the portion(s) of Trinchera Ranch subject to such leases, the dates and terms of each such lease, and the total number of hunting and fishing trips annually conducted on Trinchera Ranch during the term of each such lease.  Please provide an estimate of the number of persons who have participated in such trips since 2004, and the revenues received by Trinchera Ranch for such trips.  

(b)
Does Trinchera Ranch operate its own outfitting service?  If so, please identify the portions of Trinchera Ranch used by or on behalf of Trinchera Ranch for this purpose, and the total number of outfitting trips conducted by Trinchera Ranch annually.  

37. Tri-State 1-9 reads:  

Does Trinchera Ranch rent out any of its facilities for meetings, conferences, corporate retreats or other events?  If so, please identify the dates of each such use or event, the portion of Trinchera Ranch subject to each such use or event, the terms of each such rental, and the total number of such uses or events occurring annually during the period 2004 to the present.  

38. Tri-State 1-13 reads:  

Please describe (including square footage) all of the buildings that are located on Trinchera Ranch that are wired for electric service, including but not limited to residences, garages, bars, outbuildings, cabins, conference facilities, etc.  With respect to each such building, please answer the following questions:  

(a)
From what electric utility company does Trinchera Ranch receive electric service?  What is Trinchera Ranch’s total kwh usage per year from 2004 to the present?  

(b)
How many electric service accounts does Trinchera Ranch have, and how are those accounts categorized for billing purposes (i.e., residential, commercial, etc.)?  

(c)
From 2004 to the present, has Trinchera Ranch subscribed to any optional electric programs offered by its electric utility company, including:  paying to support wind energy (e.g., “Windsource”); solar subsidies for installing a PV system (e.g., “Solar Rewards”), any demand side management program such as central air conditioning control (e.g., “Saver’s Switch”), heating or cooling rebates, appliance subsidies or recycling, interruptible service, or insulation subsidies?  If so, describe in detail Trinchera Ranch’s participation in each such program.  

(d)
Does Trinchera Ranch operate any backup generators for any of the facilities on the Ranch?  If so, please identify and describe each such backup generator (including capacity and fuel source) and state the number of times in the last five years each such generator has been used for purposes of providing backup or supplemental electrical power.  

(e)
How many Trinchera Ranch employees live on the ranch?  

39. Tri-State 1-14 reads:  

Please describe the type and location of all utility facilities that are present on the Ranch, including but not limited to electric distribution lines and facilities, natural gas lines and facilities, telecommunications lines, and water lines.  

40. Tri-State 1-16 reads:  

Has an energy audit or carbon footprint analysis ever been conducted for any of Trinchera Ranch’s facilities or operations?  If so, please describe in detail each such analysis, who performed the analysis, and the results of any such analysis.  

41. Tri-State seeks this information to determine “the current uses of Trinchera Ranch by its owners[.]”  Tri-State Motion at ¶ 1.  Tri-State argues that the requested information is relevant because it is tied to the issues raised in, and statements made in, Trinchera Ranch’s Petition to Intervene at ¶ 3.  In that filing, Trinchera Ranch made claims that it would suffer adverse impacts if the proposed transmission line is built.  “Given the broad claims of potential damage, [Tri-State asserts that it] is entitled to ask questions concerning the current uses of the Ranch.”  Tri-State Motion at ¶ 3.  

42. Trinchera Ranch responds that, because the standards for granting intervention by permission differ from the standards for granting a CPCN, “the evidence that Trinchera presented in support of its intervention petition is completely separate from the evidence it has [presented] and will present in opposition to the CPCN.  ...  To the extent ... that Tri-State seeks discovery related to this consolidated docket, it must limit its requests to the issues relevant to the CPCN proceeding ..., and any issues relating to Trinchera’s ... testimony and evidence.”  Trinchera Ranch Response at ¶ 2.  

43. The ALJ agrees with, and finds persuasive, the arguments presented by Trinchera Ranch.  In addition, the ALJ is not persuaded that the information sought in these ten discovery requests is relevant or is reasonably calculated to lead to the discovery of admissible evidence.  

44. The second group of discovery requests pertains to the Trinchera Ranch Comments filed with the Rural Utilities Service (RUS) of the U.S. Department of Agriculture in that agency’s environmental assessment process.  This group consists of the following eight numbered requests.  

45. Tri-State 1-17 reads:  

The following questions relate to the Comments that Trinchera Ranch filed with the Rural Utilities Service (dated September 21, 2009), referred to herein as “the Comments”):  

(a)
What ownership interests do the new owners have with respect to the 81,200 acres of the Ranch that were donated as a conservation easement in 2004?  

(b)
How does the conservation easement limit the use or sale of the property?  

(c)
Are the parcels of property that are subject to the conservation easement open to the public?  

46. Tri-State 1-18 reads:  

On page 6 of the Comments, Trinchera Ranch states that “[c]onstruction of a massive transmission line through” Trinchera Ranch will result in the following impacts:  “it will dramatically alter the region’s visual landscape,” “it would potentially deplete the habitat and wildlife,” “significant vegetation would be lost,” “formerly clean water would be clouded,” “extensive soil disturbance would lead to increased susceptibility to erosion,” “available habitat for the region’s numerous wildlife species would be lost and fragmented,” and “wildlife species would be stressed, displaced, or simply depleted.”  With regard to each such statement:  

(a)
state whether Trinchera Ranch believes each such impact will result from the proposed transmission line that is the subject of this Docket;  

(b)
identify and describe in detail the factual basis for each such impact on Trinchera Ranch resulting from the proposed transmission line that is the subject of this Docket; and  

(c)
state whether Trinchera Ranch has conducted or directed any third party to conduct any studies to support any of these statements; if so, please provide a copy of all such studies.  

47. Tri-State 1-19 reads:  

On page 10 of the Comments, Trinchera Ranch states that if the proposed project is not built, “small-scale distributed solar generation might be installed” and such “distributed solar generation might be sufficient to alleviate reliability concerns and provide energy to meet peak agricultural demands.”  Has Trinchera Ranch conducted any studies to demonstrate how such small scale solar could alleviate reliability concerns?  If so, please provide a copy of all such studies.  

48. Tri-State 1-20 reads:  

On page 10 of the Comments, Trinchera Ranch suggests that Tri-State should “further analyze” whether there are locations that “may be better suited to the construction of solar generation than the San Luis Valley.”  Please explain how this analysis related to the reliability concerns of Tri-State’s members in the San Luis Valley.  

49. Tri-State 1-21 reads:  

On page 11 of the Comments, Trinchera Ranch suggests that Tri-State should consider whether solar generation with storage that is owned or controlled by PSCo could alleviate Tri-State’s reliability concerns in the San Luis Valley.  Please explain how the additional intermittent generation of another utility will address the reliability concerns of Tri-State.  

50. Tri-State 1-22 reads:  

On page 13 of the Comments, Trinchera Ranch states that if “Tri-State were to compare an east-west line to another configuration to the north, Trinchera believes that not only would the northern route meet Tri-State’s objectives, but also would be more environmentally sound, less impactful, more cost-effective, and easier and quicker to build.”  With respect to this statement, please identify and describe in detail:  

(a)
What other “configuration to the north” is Trinchera referring to?  

(b)
Has Trinchera performed any studies or analyses related to such a configuration to the north?  If so, please provide a copy of all such studies or analyses.  

(c)
How are Tri-State’s objectives met with the “northern route”?  

(d)
How would the “northern route” be more “environmentally sound”?  

(e)
How would the “northern route” be “less impactful”?  

(f)
How would the “northern route” be “more cost-effective”?  

(g)
How would the “northern route” be “easier and quicker to build”?  

51. Tri-State 1-23 reads:  

On page 14 of the Comments, Trinchera Ranch states that the objectives of the project could be met with a combination of alternatives, including additional renewable generation, emergency backup generators, upgrades to existing lines and transformers, and demand side management.  Has Trinchera Ranch conducted any studies or analyses of these combinations of alternatives?  If so, please provide a copy of all such studies or analyses.  

52. Tri-State 1-24 reads:  

On page 34 of the Comments, Trinchera Ranch states the following:  “Moreover, Tri-State has stated that voltage collapse concerns have been alleviated.  See 2009 AE at 1-3 (‘Procedures have been implemented to shed Tri-State load in the area to avoid the risk of voltage collapse.’).  Although voltage drop scenarios may still need to be avoided, voltage collapse appears to no longer be a concern.”  Is it the position of Trinchera Ranch that load-shedding is an adequate solution to the reliability issues impacting both Tri-State and PSCo customers in the San Luis Valley?  

53. Tri-State disagrees with some of the statements and representations made by Trinchera Ranch in its Comments.  Tri-State seeks the information requested in the eight quoted discovery requests because, in its view, it “is entitled to inquire as to the basis for statements made by Trinchera Ranch in a letter to the RUS for the purpose of urging a particular type of environmental review by that agency.”  Tri-State Motion at ¶ 4.  Tri-State argues that it “is entitled to ask for the basis for the various statements made in that letter as they are the same arguments made by Trinchera in this case.”  Id.  Tri-State does not cite to the record in this proceeding to support its statement.  

54. Trinchera Ranch responds that “Tri-State’s own explanation -- that it seeks discovery on the appropriate type of federal environmental review -- demonstrates that it has no bearing on this CPCN proceeding.”  Trinchera Ranch Response at ¶ 3.  Trinchera Ranch also states that the Comments were filed in a federal proceeding that has a legal standard and a purpose that differ from those of the instant Commission proceeding.  Consequently, according to Trinchera Ranch, the Comments neither reflect nor contain arguments presented in Trinchera Ranch’s answer testimony.  Finally, Trinchera Ranch argues that Tri-State should not be permitted to use discovery in the Commission’s proceeding to circumvent the procedures and practices in the RUS National Environmental Policy Act (NEPA) process, a process that permits only limited discovery.  

55. The ALJ agrees with, and finds persuasive, the arguments presented by Trinchera Ranch.  In addition, the ALJ is not persuaded that the information sought is either relevant or reasonably calculated to lead to the discovery of admissible evidence.  The RUS NEPA process is a process/proceeding separate and apart from the instant proceeding.  Whatever disagreement Tri-State may have with statements or representations made by Trinchera Ranch in that separate proceeding must be addressed in, and related discovery must be propounded in, the RUS forum in accordance with the applicable rules and practices of that forum or process.  

56. The third and final group of discovery requests pertains to statements made by Trinchera Ranch’s counsel at the prehearing conference held on September 10, 2009.  This group consists of the one numbered request.  

57. Tri-State 1-25 reads:  

At the September 10, 2009, prehearing conference, Trinchera Ranch counsel (Mr. Flanagan) made the following statement (see page 46 of the transcript of such proceeding):  “And our studies are showing existing -- existing infrastructure can export something in the magnitude of 300 megawatts out of the [San Luis] Valley without anything -- without a new transmission line.”  Please state in detail the factual bases for the assertion that (a) existing infrastructure can export something in the magnitude of 300 megawatts out of the San Luis Valley “without anything”; and (b) existing infrastructure can export something in the magnitude of 300 megawatts out of the San Luis Valley “without a new transmission line.”  Please identify all the existing infrastructure that would be used for such export.  Please also provide all studies and analyses that are relied on or support such assertions.  

58. Tri-State does not discuss this discovery request in its Motion.  Trinchera Ranch does not discuss this discovery request in its Response.  Nonetheless, the ALJ finds that this discovery request seeks information that is relevant to this proceeding or that is reasonably calculated to lead to the discovery of admissible evidence.  In addition, because Trinchera Ranch's Response does not address this discovery request specifically (other than to describe the request), the Motion, at least with respect to this discovery request, may be deemed confessed.  See generally Rule 4 CCR 723-1-1400.  Accordingly, the ALJ will grant the Tri-State Motion with respect to Tri-State 1-25 and will order Trinchera Ranch to respond to this discovery request on or before 3 p.m. MT on November 3, 2009.  

59. For the foregoing reasons, the ALJ will order Trinchera Ranch to respond, on or before November 3, 2009, to Discovery Request Tri-State 1-25.  For the foregoing reasons, the ALJ will deny the remainder of the Tri-State Motion.
  By electronic mail on October 30, 2009, the ALJ advised the Parties of her ruling on the Tri-State Motion.  

III. ORDER  

A. It Is Ordered That:  
1. The Motion for One Day Enlargement of Time to File Answer Testimony filed by the Governor’s Energy Office is granted.  
2. The Governor’s Energy Office may file its Answer Testimony one day late (i.e., on or before October 29, 2009).  

3. The Request for Shortened Response Time to the Motion to Compel Discovery Responses from Trinchera Ranch, which request was filed on October 22, 2009, is granted.  
4. Response time to the Motion to Compel Discovery Responses from Trinchera Ranch, which motion was filed by Public Service Company of Colorado, is shortened to and including noon on October 27, 2009.  
5. The Public Service Company of Colorado Motion to Compel Discovery Responses from Trinchera Ranch, which motion was filed on October 22, 2009, is moot.  
6. The Request for Shortened Response Time to the Third Motion to Compel Discovery Responses by Public Service Company of Colorado, which motion was filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, is granted.  
7. Response time to the Third Motion to Compel Discovery Responses by Public Service Company of Colorado, which motion was filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, is shortened to and including noon on October 27, 2009.  
8. The Motion for Leave to File a Reply Brief, which motion was filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, is granted.  
9. Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, may file their Reply to Public Service Company of Colorado’s Response to Trinchera Ranch’s Third Motion to Compel Discovery Responses by Public Service Company of Colorado.  
10. The Third Motion to Compel Discovery Responses by Public Service Company of Colorado, which motion was filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, is denied.  
11. The Motion for Shortened Response Time to the Motion to Compel Discovery Responses from Trinchera Ranch, which motion was filed by Tri-State Generation and Transmission Association, Inc., on October 26, 2009, is granted.  
12. Response time to the Motion to Compel Discovery Responses from Trinchera Ranch, which motion was filed by Tri-State Generation and Transmission Association, Inc., is shortened to and including noon on October 29, 2009.  
13. The Motion to Compel Discovery Responses from Trinchera Ranch, which motion was filed by Tri-State Generation and Transmission Association, Inc., is granted, in part, and is denied, in part, consistent with the discussion above.  
14. On or before November 3, 2009, Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, shall respond to Discovery Request Tri-State 1-25.  
15. This Order is effective immediately.  
	(S E A L)
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�  Collectively, these are the Intervenors.  Public Service and Tri-State, collectively, are the Applicants.  Applicants and Intervenors, collectively, are the Parties.  


�  The Commission may modify the time frames and procedures in Rule 4 CCR 723-1-1405.  In this proceeding, Decisions No. R09-0868-I and No. R09-1094-I contain such modifications and clarifications.  


�  In that filing, Public Service also requested shortened response time.  The ALJ will grant the request and shorten response time to noon on October 27, 2009.  The Parties were informed of this ruling by electronic mail sent on October 2, 2009.  


�  In that filing, Trinchera Ranch also requested shortened response time.  The ALJ will grant the request and shorten response time to noon on October 27, 2009.  The Parties were informed of this ruling by electronic mail sent on October 21, 2009.  


�  On October 28, 2009, Trinchera Ranch filed a Motion for Leave to File a Reply Brief.  Trinchera Ranch’s Reply to Public Service Company’s Response accompanied the motion.  The motion states good cause and will be granted.  Trinchera Ranch may file its Reply to Public Service Company’s Response to the Third Motion to Compel.  


�  In that filing, Tri-State also moves for shortened response time.  The ALJ will grant the motion and shorten response time to noon on October 29, 2009.  The Parties were informed of this ruling by electronic mail sent on October 26, 2009.  


�  Many of the numbered discovery requests contain subparts.  


�  The ALJ states each discovery request but does not state the objection.  


�  Insofar as the ALJ has denied the Tri-State Motion, this action does not indicate, and is not intended to indicate, how the ALJ might decide a motion that seeks to compel response to the same or similar discovery requests addressed to Trinchera Ranch's answer testimony.  
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