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I. STATEMENT  
1. On June 15, 2009, Spring Cab, LLC, doing business as Spring Cab (Spring Cab), filed a Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.
  That filing commenced Docket No. 09A-452CP (Spring Cab Docket).  Spring Cab seeks a Certificate of Public Convenience and Necessity (CPCN) to provide:  (a) taxi service between all points in El Paso County; (b) taxi service between all points in El Paso County, on the one hand, and Denver International Airport (DIA), on the other; (c) scheduled service between all points in El Paso County; and (d) scheduled service between all points in El Paso County, on the one hand, and DIA, on the other.  

2. RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs (Colorado Springs Yellow Cab), intervened of right in the Spring Cab Docket.  Colorado Springs Shuttle LLC (C.S. Shuttle) intervened of right.  Colorado Springs Yellow Cab and C.S. Shuttle are the intervenors in the Spring Cab Docket; they oppose that Application.  

3. At present, there is no evidentiary hearing scheduled in the Spring Cab Docket.  Because Spring Cab changed counsel within the past two weeks, the undersigned Administrative Law Judge (ALJ), to whom the Spring Cab Docket is assigned, has not yet scheduled a prehearing conference for the purpose of establishing the hearing date and procedural schedule.  

4. On June 30, 2009, Colorado Cab Company, LLC, doing business as Denver Yellow Cab, Boulder Yellow Cab, Boulder SuperShuttle, Boulder Airporter, Boulder Airport Shuttle, and/or Boulder Express Shuttle (Colorado Cab), filed a Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire as Taxi Service (Colorado Cab Application).  Colorado Cab seeks a CPCN to provide:  (a) taxi service between all points in El Paso County; and (b) taxi service between all points in El Paso County, on the one hand, and all points in Adams, Arapahoe, Boulder, Broomfield, Denver, and Jefferson Counties, on the other.  That filing commenced Docket No. 09A-491CP (Colorado Cab Docket).  

5. Colorado Springs Yellow Cab intervened of right in the Colorado Cab Docket.  Colorado Springs Yellow Cab is the only intervenor in that Docket and opposes that Application.  

6. The evidentiary hearing in the Colorado Cab Docket is scheduled to be held in Denver, Colorado on December 14 through 16, 2009 and in Colorado Springs, Colorado on December 17 and 18, 2009 with ALJ Paul C. Gomez presiding.  ALJ Gomez anticipates that the hearing will be held as scheduled.  

7. On October 30, 2009, Colorado Springs Yellow Cab filed a Motion to Consolidate Proceedings (Motion).  That filing seeks consolidation of Dockets No. 09A-452CP and No. 09A-491CP and was filed in both proceedings.  

8. On November 2, 2009, C.S. Shuttle timely filed in the Spring Cab Docket its Reply to Motion to Consolidate Proceedings and supplemented that filing on November 17, 2009 (C.S. Shuttle Response).  On November 13, 2009, Colorado Cab timely filed in each proceeding its Response in Opposition to Motion to Consolidate Proceedings (Colorado Cab Response).  On November 20, 2009, Spring Cab timely filed in the Spring Cab Docket its Response to Motion to Consolidate Proceedings (Spring Cab Response).
  Each response opposes the Motion.  

9. In the Motion, Colorado Springs Yellow Cab argues that the Spring Cab Application and the Colorado Cab Application are substantially identical because:  (a) each applicant seeks to provide taxicab service between points within El Paso County; (b) each applicant seeks to provide taxicab service between all point in El Paso County, on the one hand, and DIA on the other; (c) the same statutory standard (i.e., § 40-10-105(2)(b)(II), C.R.S.) applies to both applications; (d) in each docket, under specified circumstances, Colorado Springs Yellow Cab bears the burden of proving either “that the public convenience and necessity does not require granting the application or that the issuance of the certificate would be detrimental to the public interest” (§ 40-10-105(2)(b)(II)(B), C.R.S.); and (e) if it approves each of the applications,  

this Commission must ... grapple with the issue of how many cabs should be allowed to operate, first, within El Paso County and, second, by each newly authorized carrier.[1]  

Footnote 1 reads:  Colorado Springs Yellow Cab’s “Certificate No. 109 does not contain any limitation on the number of cabs that may be operated.  

Motion at 2.  In Colorado Springs Yellow Cab’s view, consolidation avoids increased litigation costs; avoids duplicating or contradicting testimony; and avoids the risk that different ALJs will apply different standards in the two application dockets.  Finally, relying on the principles enunciated in Ashbacker Radio Corporation v. Federal Communications Commission, 326 U.S 327 (1945) (Ashbacker), Colorado Springs Yellow Cab argues that consolidation is necessary to avoid prejudice to Spring Cab, the second of the two applicants to go to hearing.  Motion at 3-4.  

10. Colorado Cab opposes the Motion and presents the same arguments in both dockets.  

11. First, due to the delay that consolidation would require, Colorado Cab argues that it would be highly prejudiced by consolidation.  After noting that the Colorado Cab Docket is scheduled for hearing in December, 2009 and that, at present, the Spring Cab Docket has no procedural schedule and no hearing date, Colorado Cab states that its  

application has progressed expeditiously in substantial conformity with the original schedule set in early September, 2009.  In contrast the Spring Cab case has been delayed indefinitely by factors attributable only to Spring Cab, not to Colorado Cab or any other party.  

Colorado Cab Response at 2.  Citing Decision No. R09-0927-I, Colorado Cab argues that, in a comparable situation, the ALJ denied a request to consolidate because consolidation would postpone an already-scheduled hearing and prejudice the applicant in the delayed proceeding.  

12. Colorado Cab argues that consolidation would prejudice both it and other parties in the two dockets because consolidation would draw them into proceedings in which they have no interest and in which they are not intervenors.
  Consolidation would increase litigation costs, thus prejudicing to these parties.  

13. Second, Colorado Cab states that the authority sought by Colorado Cab and the authority sought by Spring Cab are not identical:  (a) the taxi authorities sought are not identical because Colorado Cab seeks to provide taxi service between El Paso County and a larger geographic area than does Spring Cab; and (b) Colorado Cab seeks a CPCN to provide taxi service while Spring Cab seeks a CPCN to provide both taxi service and scheduled service.  In addition, Colorado Cab states that the legal standard and the burdens of proof applicable to the grant of a CPCN to provide taxi service (i.e., regulated competition) is significantly different from the legal standard and burden of proof applicable to scheduled service (i.e., regulated monopoly).  Based on these factors, Colorado Cab argues that  

the differing authorities sought in these two applications and the differing legal standards, the Commission’s interest in administrative economy[,] and the interest of not placing unnecessary burdens on certain parties to participate in proceedings in which they have no interest dictate that the Motion be denied.  

Motion at 4.  

14. Third and finally, according to Colorado Cab, § 40-10-105(2)(b), C.R.S., does not mandate a choice of applicants because a CPCN to provide taxicab service in and between counties with populations of 70,000 or more is “not ... an exclusive grant or monopoly, and the doctrine of regulated competition” applies.  Section 40-10-105(2)(b)(I), C.R.S.; see also Decision No. R09-0927 at ¶¶ 21-24 (order of ALJ Gomez to same effect).  In addition, according to Colorado Cab, “the Commission has no regulatory policy, precedent or history of imposing vehicle limits on taxi authorities granted to serve El Paso County and other parts of the state, except for the Denver metropolitan area.”  Colorado Cab Response at 4.  

15. Spring Cab opposes the Motion and presents several arguments.  

16. First, Spring Cab argues that Ashbacker is inapplicable.  Spring Cab states that the Spring Cab Application and the Colorado Cab Application are not mutually exclusive and, thus, the essential Ashbacker test is not met.  

17. Second, Spring Cab argues that the “Regulatory Balancing Test” referenced in the Motion is inapplicable to the two pending Applications.  According to Spring Cab, Colorado Springs Yellow Cab cites no authority for the proposition that the Commission must address the number of taxicabs to be authorized to serve El Paso County.  Spring Cab also posits that the Commission has adopted a test that focuses on market concentration so that the number of  companies, and not the number of taxicabs, is the critical factor.  

18. Third and finally, Spring Cab argues that the Motion does not meet the requirements of Rule 4 Code of Colorado Regulations (CCR) 723-1-1402.  Both Spring Cab and other parties, according to Spring Cab, will be prejudiced if the Motion is granted because, inter alia, their litigation-related costs will increase.  If the dockets are consolidated and the Colorado Cab December hearing dates are used for the evidentiary hearing, Spring Cab asserts that it will be prejudiced because it would need to be prepared for, and to participate in, a hearing less than five weeks after Spring Cab retained new counsel.  In addition, Spring Cab argues that the issues are not substantially similar because the operational and financial fitness issues differ substantially for the two companies and the areas proposed to be served differ substantially.  

19. C.S. Shuttle opposes the Motion.  It is a party in the Spring Cab Docket because Spring Cab seeks a CPCN to provide scheduled service.
  It is not a party in the Colorado Cab Docket.  C.S. Shuttle states that it has no interest in that portion of the Spring Cab Application that seeks a CPCN to provide taxi service or in the Colorado Cab Application.  C.S. Shuttle argues that consolidation will increase its litigation costs by forcing it into a case (i.e., the Colorado Cab Docket) in which it has no interest.  It also asserts that Ashbacker is not applicable in this case.  Finally, C.S. Shuttle requests that, if consolidation is granted, the portion of the Spring Cab Application that seeks a CPCN to provide scheduled service be severed or split from the portion that seeks a CPCN to provide taxi service and, presumably, heard separately.  

20. Rule 4 CCR 723-1-1402 governs consolidation.  That Rule provides, in relevant part, that the “Commission may, ... upon the motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Granting a motion to consolidate is discretionary.  The ALJ will deny the Motion.  

21. First, the Ashbacker doctrine is not applicable.
  The Commission can decide each separate application on its merits because they are not mutually exclusive.  The Motion fails to demonstrate that granting one application will effectively preclude the granting of the other application,
 and the ALJ discerns no such preclusive effect.  

22. Second, consolidating the two proceedings will unduly complicate both the proceedings and the record.  The authorities sought are not the same (Spring Cab seeks to provide both taxicab service and scheduled service, and Colorado Cab seeks to provide only taxicab service); the geographic areas to be served are not the same; and the parties in the two dockets are not the same.  Indeed, only Colorado Springs Yellow Cab, the movant here, is a party in both proceedings.  

23. Third, the ALJ finds persuasive the arguments of Colorado Cab, Spring Cab, and C.S. Shuttle that granting the Motion will prejudice them.  Consolidation would require Colorado Cab to participate in the Spring Cab Docket, a case in which it has no interest, in order to obtain a decision on its application.  Consolidation would require both Spring Cab and C.S. Shuttle to participate in the Colorado Cab Docket, a case in which they have no interest, in order to obtain a decision on the Spring Cab Application.  The increase in expense and the delay in obtaining a decision would clearly and adversely affect all parties except, perhaps, Colorado Springs Yellow Cab, the movant here.  

Fourth and finally, there is a significant difference in the present status of the two proceedings:  the Colorado Cab Docket hearing is scheduled to be held in Denver, Colorado on 

24. December 14 through 16, 2009 and in Colorado Springs, Colorado on December 17 and 18, 2009 with ALJ Gomez presiding, while the Spring Cab Docket has neither a procedural schedule nor a scheduled hearing date.  The Commission has an interest in the prompt resolution of the matters before it.  The Motion contains no persuasive reason to delay resolution of the Colorado Cab Docket, which is ready to go to the hearing, in order to consolidate that case with the Spring Cab Docket.  

25. The Motion has failed to meet the standard stated in Rule 4 CCR 723-1-1402.  Colorado Springs Yellow Cab has not met its burden.  The ALJ will deny the Motion.  

II. ORDER 

A. It Is Ordered That:  

1. The Motion to Consolidate Proceedings filed in Docket No. 09A-452CP is denied.  

2. The Motion to Consolidate Proceedings filed in Docket No. 09A-491CP is denied.  

3. This Order is effective immediately.  
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�  On July 10, 2009, Spring Cab filed an Amended Application.  On July 20, 2009, Spring Cab filed Supplemental Information to Application.  Reference in this Order to the Spring Cab Application is to the Spring Cab Application as amended and supplemented.  


�  The ALJ granted Spring Cab additional time within which to file its response to the Motion.  Decision No. R09-1306-I.  


�  Neither applicant is an intervenor in the other applicant’s docket.  In addition, C.S. Shuttle is an intervenor in the Spring Cab Docket only.  


�  On November 25, 2009, Applicant and C.S. Shuttle filed a Stipulation which, if approved by the Commission, will address all of C.S. Shuttle’s concerns in the Spring Cab Docket.  In the event the Stipulation is approved, the Commission may deem C.S. Shuttle’s intervention in the Spring Cab Docket withdrawn.  


�  By Decision No. C96-0594 at ¶ 3, the Commission adopted the principles enunciated in Ashbacker.  


�  This is the essential test in Ashbacker.  
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