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I. statement  

1. On September 1, 2009, Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab or Petitioner), filed a Petition for Waiver of Common Carrier Rules (Petition).  The Petition requests a waiver of Rule 4 Code of Colorado Regulations (CCR) 723-6-6254(c) (age of vehicles).  That filing commenced this proceeding.  

2. The waiver request pertains to operations conducted by Petitioner under Certificate of Public Convenience and Necessity (CPCN) PUC No. 2378 & I.  Petitioner seeks a waiver of the applicable Rule for one vehicle.  The waiver is requested from July 1, 2009 through July 1, 2010.  

3. The Commission gave public notice of the Petition.  Notice of Applications Filed dated September 14, 2009 (Notice) at 4.  In that Notice, the Commission established an intervention period, which has expired.  

4. The Commission assigned this docket to an Administrative Law Judge (ALJ).  

5. On September 30, 2009, RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs (RDSM), filed a Notice of Intervention of Right.  That filing contained an alternative motion for leave to intervene.  For the reasons stated in Decision No. R09-1288, the ALJ denied RDSM’s intervention.  

6. A review of the Commission's file in this docket reveals that no other person has intervened or has filed a motion for leave to intervene.  In addition, no other person has filed a motion for leave to intervene out of time.  Thus, the only party is Petitioner.  

7. The Petition is unopposed.  

8. By Decision No. R09-1297-I, the ALJ scheduled the evidentiary hearing in this matter for November 25, 2009.  

9. On the date and at the time scheduled, the ALJ called this matter for hearing.  On the ALJ's own motion, the hearing was held by telephone.  

10. At the hearing the ALJ heard the testimony of Messrs. Michael Rivera
 and Randy Jensen.
  Two hearing exhibits were offered and admitted into evidence.  At the conclusion of the evidentiary hearing, Petitioner made a brief closing statement.
  The ALJ took the matter under advisement.  

11. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II.  findings and conclusions  

12. Petitioner holds CPCN PUC No. 2378 & I.  Pursuant to these CPCNs, Colorado Cab provides taxi service within its designated service area.  

13. Petitioner is a taxicab carrier, as that term is defined in Rule 4 CCR 723-6-6251(e).  Petitioner provides taxicab service within and between Colorado counties with a population of at least 60,000 based on the federal census conducted in 1990.  

14. The vehicle for which Petitioner seeks a waiver of Rule 4 CCR 723-6-6254(c) is a 1996 Ford Crown Victoria.  The Vehicle Identification Number is 2FALP7198TX200909, and its taxi number is 747 (Taxi 747 or the vehicle at issue).  

15. The vehicle at issue has received at least one previous waiver of the cited Rule.  

16. Taxi 747 is owned by Mr. Patrick Carr, who drives the vehicle as a taxicab for Petitioner.  It has been driven as a taxicab for Petitioner since August, 2003.  In that time, Taxi 747 has been driven an average of 20,000 miles each year.  This mileage compares favorably with, and is considerably lower than, Petitioner’s taxicabs’ typical per vehicle mileage of 50,000 to 70,000 miles each year.  

17. Hearing Exhibit No. 1 consists of 14 photographs of Taxi 747, both its interior and its exterior.  The photographs were taken in the week preceding the hearing and show the vehicle to be in good physical condition.  

18. Taxi 747 is a natural gas hybrid or dual-fuel vehicle (i.e., it operates on compressed natural gas or on gasoline).  When used as a taxicab for Petitioner, Taxi 747 operates exclusively on compressed natural gas (CNG).  Hearing Exhibit No 2 is a Fact Sheet produced by the U.S. Environmental Protection Agency (EPA).  The EPA Fact Sheet quantifies the potential significant carbon monoxide, carbon dioxide, nitrogen oxide, and other emissions reductions afforded by CNG relative to conventional gasoline.  Reducing the listed exhaust emissions is beneficial to the environment.  The EPA Fact Sheet also states that use of CNG can extend the life of the vehicle because CNG-powered vehicle engines can run more efficiently than gasoline-powered engines.  Finally, the EPA Fact Sheet references a 1999 U.S. Department of Energy study entitled Alternative Fuels Case Study:  Barwood Cab Fleet Study Summary.  The study compared ten CNG-fueled taxicabs with ten gasoline-fueled taxicabs of the same make and model to determine operating costs.  According to the study results, the CNG-fueled vehicles had lower fuel costs, lower maintenance costs, and lower exhaust emissions.  

19. Petitioner has a vehicle maintenance and safety inspection program.  Under that program, Colorado Cab does preventative maintenance and vehicle inspections of the taxicabs in its fleet on a regular basis based on the number of miles the vehicle has been driven.  If a taxicab does not meet Colorado Cab’s specifications, Colorado Cab will not allow the vehicle to be driven as a taxicab until it meets the requirements.  

20. Taxi 747 is inspected by Petitioner approximately eight times per year.  Petitioner is confident that Taxi 747 is safe and improves air quality.  In addition, the availability of Taxi 747 provides Colorado Cab’s riders with the ability to choose to use an environmentally friendly vehicle and improves Colorado Cab’s image.  

21. Rule 4 CCR 723-6-6254(c), which is applicable to Petitioner, provides:  

Taxicab carriers subject to this rule shall not use taxicabs older than ten model years as of July 1st of each year.  For purposes of this rule, the counting of model years shall begin with the present calendar year.  By way of example, between July 1, 2004 and June 30, 2005, counting backwards, 2004 is the first model year, 2003 is the second model year, and so forth.  

22. Taxi 747 is over ten model years old as of July 1, 2009.  Unless Colorado Cab is granted a waiver of Rule 4 CCR 723-6-6254(c) for Taxi 747, Colorado Cab must cease providing taxi service with this vehicle.  Colorado Cab seeks, for the period July 1, 2009 through July 1, 2010, a waiver of this Rule for Taxi 747.  

23. As the proponent of the requested order, Petitioner bears the burden of proof in this proceeding.  Section 13-25-127(1), C.R.S.; § 24-4-205(7), C.R.S.; Rule 4 CCR 723-1-1500.  Petitioner has met this burden of proof when the evidence, on the whole and however slightly, tips in Petitioner's favor.  

24. As pertinent here, Rule 4 CCR 723-1-1003(a), which governs waivers, provides:  

The Commission may grant [a] waiver[] … from … Commission rules … for good cause.  In making its determination[,] the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver … granted to such terms and conditions as it may deem appropriate.  

25. As detailed above, Petitioner has shown, by a preponderance of the evidence, good cause for granting the waiver.  Based on the evidence presented, the ALJ concludes that it is in the public interest to grant the requested waiver, subject to conditions.  The conditions will ensure that Colorado Cab continues to abide by applicable Commission rules and that it reports to the Commission any accident involving the vehicle at issue.  

26. The Petition will be granted, subject to the conditions stated below.  Colorado Cab will be granted, subject to the conditions stated below, the requested waiver of Rule 4 CCR 723-6-6254(c) (age of vehicles) for Taxi 747 for the period requested.  

27. Colorado Cab is advised that, and is on notice that, the granting of the waiver of Rule 4 CCR 723-6-6254(c) for Taxi 747 does not ensure that this vehicle will pass a future safety inspection by Staff of the Commission.  

28. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:  

1. The Petition for Waiver of Common Carrier Rules, filed on September 1, 2009, by Colorado Cab Company, LLC, doing business as Denver Yellow Cab, is granted.  

2. Subject to the conditions set out below, Colorado Cab Company, LLC, doing business as Denver Yellow Cab, is granted a waiver of Rule 4 Code of Colorado Regulations 723-6-6254(c) (age of vehicles) for the following vehicle:  1996 Ford Crown Victoria (Vehicle Identification No. 2FALP7198TX200909).  

3. The waiver granted in Ordering Paragraph No. 2 is effective from July 1, 2009 through and including July 1, 2010 and is subject to revocation upon notice.  

4. The waiver granted in Ordering Paragraph No. 2 is subject to the following condition:  Colorado Cab Company, LLC, doing business as Denver Yellow Cab, shall notify the Commission, in writing and within ten calendar days, of any accident involving the vehicle identified in Ordering Paragraph No. 2.  

5. The waiver granted in Ordering Paragraph No. 2 is subject to the following condition:  Colorado Cab Company, LLC, doing business as Denver Yellow Cab, shall comply with the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723 Part 6, which are applicable to it.  Colorado Cab Company, LLC, doing business as Denver Yellow Cab's attention is called to, and Colorado Cab Company, LLC, doing business as Denver Yellow Cab, shall comply with, the Safety Rules found at Rules 4 Code of Colorado Regulations 723-6100 through 6199 and the provisions of 49 Code of Federal Regulations Part 393 and Part 396, which portions of the Code of Federal Regulations address vehicles and vehicle maintenance and are incorporated by reference by Rule 4 Code of Colorado Regulations 723-6-6102.  

6. The waiver granted in Ordering Paragraph No. 2 is subject to the following condition:  Colorado Cab Company, LLC, doing business as Denver Yellow Cab, shall have the vehicle identified in Ordering Paragraph No. 2 inspected by appropriate Commission Staff within 30 days of the effective date of this Order.  

7. If Colorado Cab Company, LLC, doing business as Denver Yellow Cab, does not comply with the requirement contained in Ordering Paragraph No. 6 within 30 days of the effective date of this Order, then the waiver granted in Ordering Paragraph No. 2 shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within 30 days of the effective date of this Order.  
8. The waiver granted in Ordering Paragraph No. 2 is subject to the following condition:  in accordance with Rule 4 Code of Colorado Regulations 723-6-6014(a), a copy of the waiver granted by this Decision shall be kept in the vehicle identified in Ordering Paragraph No. 2 and shall be kept in the motor vehicle maintenance files of Colorado Cab Company, LLC, doing business as Denver Yellow Cab.  
9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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�  Mr. Rivera is Petitioner’s Operations Manager.  


�  Mr. Jensen is Petitioner's General Manager.  


�  The statement is not evidence in this proceeding.  
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