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I. STATEMENT

1. On August 27, 2009, Qwest Corporation (Qwest) filed its Application for Authorization from the Commission to Recover the Actual Costs Incurred for the Relocation of Infrastructure or Facilities Requested by the State and/or Political Subdivisions (Application). 

2. The matter was deemed complete and referred to an administrative law judge (ALJ) by minute entry during the Commission’s weekly meeting held October 14, 2009.

3. By Decision No. R09-1222-I, a prehearing conference was scheduled in this matter.

4. By Decision No. R09-1289-I, the prehearing conference was vacated so that ongoing efforts to propose a mutually agreeable procedural schedule might be completed.  Counsel for Qwest indicated that he intended to consider the remainder of the statutory period in proposing any procedural schedule.

5. On November 16, 2009, the Unopposed Motion for Procedural Schedule was filed by Qwest on behalf of Staff of the Public Utilities Commission and the Office of Consumer Counsel.  Representing all parties to the proceeding, a jointly proposed procedural schedule is offered.  Based upon the proposal of the parties, Statements of Position are proposed to be filed on March 16, 2010.

6. Regarding the applicable statutory period for issuance of a Commission decision pursuant to § 40-6-109.5, C.R.S., Qwest notes that a decision must issue in this application on or before May 12, 2009.  Qwest then states that it “consents and stipulates to a limited waiver of the 210 day deadline of thirty additional days.”

7. Section 40-6-109.5, C.R.S., provides:


(2)
In the case of any application not accompanied by prefiled testimony and exhibits, the commission shall issue its decision no later than two hundred ten days after the application is deemed complete as prescribed by the commission's rules.


(3)
The time limits specified in subsections (1) and (2) of this section may be waived by the applicant and, if so waived, shall not be binding on the commission.


(4)
The commission, in particular cases, under extraordinary conditions and after notice and a hearing at which the existence of such conditions is established, may extend the time limits specified in subsections (1) and (2) of this section for a period not to exceed an additional ninety days.

8. Rule 1302(c) of the Rules of Practice and Procedure provide:  “An applicant may at any time file a waiver of the time limits provided in § 40-6-109.5, C.R.S.  Such waiver may apply to either the 120-day or 210-day statutory time limit, or both, at the discretion of the applicant.”

9. It appears to the undersigned ALJ that Qwest does not intend a waiver of the applicable statutory period.  Rather, the stated “limited waiver” is akin to being half pregnant.  It would appear Qwest seeks to extend the applicable statutory period in a manner not provided for in statute or rule.  

10. The proposed procedural schedule cannot be accommodated within the applicable statutory period.  Accordingly, the motion will be denied without prejudice.

11. In absence of a waiver or modification of the applicable statutory period, and in light of other pending scheduled matters, the undersigned ALJ has informed the parties that a hearing would be scheduled in this matter during the week of January 11, 2010.  Parties are advised that the hearing may yet be scheduled in this matter during such week.

12. A prehearing conference will be held as ordered below to address pending procedural motions and other matters raised by the parties.  The provisions of Rule 1409 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 will govern this prehearing conference.  

13. Parties are specifically advised that the existence of any extraordinary conditions necessitating extension of the applicable statutory period specified in subsections (1) and (2) of § 40-6-109.5, C.R.S., will be considered during the prehearing conference.

II. ORDER

A. It Is Ordered That:

1. Response time to the Unopposed Motion for Procedural Schedule is waived.

2. The Unopposed Motion for Procedural Schedule is denied without prejudice.

3. 
A prehearing conference in this docket is scheduled as follows:  

DATE:
November 30, 2009

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room 
 
1560 Broadway, Suite 250 
 
Denver, Colorado   

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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