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I. statement, findings, and conclusions  

1. On September 1, 2009, Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab or Petitioner), filed a Petition for Waiver of Common Carrier Rules (Petition).  The Petition requests a waiver of Rule 4 Code of Colorado Regulations (CCR) 723-6-6254(c) (age of vehicles).  If granted, the waiver would apply to one motor vehicle used by Petitioner to provide taxi service.  

2. The Commission gave public notice of the Petition.  Notice of Applications Filed dated September 14, 2009 (Notice) at 4.  In that Notice, the Commission established an intervention period, which has expired.  

3. On September 30, 2009, RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs (Colorado Springs Yellow Cab), filed a Notice of Intervention of Right.  Its intervention by right is based on its holding Certificate of Public Convenience and Necessity (CPCN) PUC No. 109.  

4. CPCN PUC No. 109 authorizes Colorado Springs Yellow Cab to provide taxi service between all points within El Paso and Teller Counties and within a portion of Douglas County and between those points and all points in the State of Colorado.  According to Colorado Springs Yellow Cab, its authority duplicates and overlaps, in part, the authority held by Applicant.
  On this basis, Colorado Springs Yellow Cab states that it is entitled to intervene by right in this proceeding.  In the alternative, apparently based on the asserted overlap and duplication of authority, Colorado Springs Yellow Cab moves for leave to intervene by permission.  

5. Colorado Cab, the Applicant in the instant docket, has two other proceedings pending before the Commission:  (a) an application to add vehicles to its taxicab fleet (Docket No. 09A-490CP-Extension) and (b) an application for new CPCN authority to provide taxi service between all points in El Paso County and seven specified counties in the State of Colorado (Docket No. 09A-491CP).  Colorado Springs Yellow Cab is an intervenor by right in each of these proceedings.  Colorado Springs Yellow Cab appears to advance these proceedings as additional support for its intervention by right in the instant docket and for its alternative motion for leave to intervene by permission.  

In the intervention, Colorado Springs Yellow Cab identifies its preliminary issues with respect to the requested waiver.  They are:  (a) concern about the safety of others who may be on the highway with the taxicab for which a waiver is sought; and (b) concern about the comfort and security of passengers in the taxicab for which a waiver is sought.  In addition, Colorado Springs Yellow Cab presents information about Applicant’s taxi fleet and the number 

6. of taxis that may be older than permissible under Rule 4 CCR 723-6-6254(c) (age of vehicles) and for which, according to Colorado Springs Yellow Cab, Colorado Cab may not have received waivers of that Rule.  

7. Generally speaking, intervention by right is available to a carrier holding a CPCN in order to allow that carrier to protect its interest in the CPCN, which is the property of the carrier.
  In this waiver proceeding, however, Colorado Springs Yellow Cab has proffered -- and the Administrative Law Judge (ALJ) can discern from the intervention -- no explanation or description of the way(s) in which the proposed waiver may harm directly Colorado Springs Yellow Cab or its property.  

8. Thus, the ALJ finds and concludes that Colorado Springs Yellow Cab may not intervene by right in this proceeding.  

9. Relying on the same facts and arguments as those posited in support of its intervention by right, Colorado Springs Yellow Cab makes a motion in the alternative for leave to intervene by permission.  The ALJ now considers that motion.  

10. Whether to grant permission to intervene is discretionary with the Commission.  Rule 4 CCR 723-1-1401(c) establishes the standard for intervention by permission.  That Rule states, in pertinent part, that a  

motion [for leave to intervene] must demonstrate that the subject matter may substantially affect the pecuniary or tangible interests of the movant ... and that the movant's interest would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.  

As the movant, Colorado Springs Yellow Cab has the burden of establishing that it meets the standard for intervention by permission.  Rule 4 CCR 723-1-1500.  

11. Colorado Springs Yellow Cab has suggested ways in which the proposed waiver may affect third parties (e.g., others who may be on the highway at the same time as the Colorado Cab taxicab for which the waiver is sought and/or passengers in the Colorado Cab taxicab for which a waiver is sought).  In addition, Colorado Springs Yellow Cab has provided information about Colorado Cab’s taxicab fleet.  What Colorado Springs Yellow Cab has not provided is any information with respect to how (if at all) the proposed waiver may affect -- let alone may affect substantially -- Colorado Springs Yellow Cab’s own pecuniary or tangible interests.  

12. Thus, the ALJ finds and concludes that Colorado Springs Yellow Cab has failed to establish that it meets the standard for intervention by permission.  The ALJ will deny the motion for leave to intervene by permission.  

13. Concerning the issues raised by Colorado Springs Yellow Cab, the ALJ has two observations.  First, the Commission has the responsibility of regulating utilities in the public interest.  Colorado Springs Yellow Cab’s stated concerns about the safety of others on the highway and about the comfort and safety of passengers are issues that the Commission typically will consider in a waiver application, whether or not there is a party that raises the issues.
  Second, this docket is about a waiver for one Colorado Cab taxicab.  Colorado Springs Yellow Cab seeks to introduce an issue about the alleged failure of Colorado Cab to obtain waivers for a number of vehicles in its taxicab fleet.  While this issue may be relevant in one or more other proceedings, it is beyond the scope of this proceeding.  

14. This ruling will end Colorado Springs Yellow Cab’s participation in this docket.  Accordingly, pursuant to Rule 4 CCR 723-1-1502(c), the ALJ denies Colorado Springs Yellow Cab’s intervention by recommended decision.  

15. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:  

1. The Notice of Intervention as of Right filed by RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs, is denied.  

2. The motion in the alternative by RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs, for leave to intervene by permission is denied.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Colorado Springs Yellow Cab does not explain the nature or the extent of the asserted overlap and duplication.  


�  This includes, for example, the protection of the value of the transportation business that is built on, and depends on, the authority contained in the CPCN and the protection of the carrier’s ability to continue that business.  


�  To some degree, this also goes to the issue of whether Colorado Springs Yellow Cab’s interests, as stated in the intervention, will be adequately represented.  
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