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I. statement

1. On September 2, 2009, Telesphere Access, LLC (Telesphere) filed an application for a Certificate of Public Convenience and Necessity (CPCN) to provide Local Exchange Telecommunications services and a Letter of Registration (LOR) to provide emerging competitive telecommunications services (Application).  Telesphere seeks CPCN authority to provide Part II regulated local exchange telecommunications services, as well as IntraLATA toll and Switched Access services pursuant to the LOR.
2. On September 9, 2009, notice of the Application was provided on the Commission’s website.

3. On September 11, 2009, Commission Staff (Staff) sent Telesphere a Deficiency Letter regarding its Application.  Staff requested that Telesphere select a default form of regulation (either Option 1 or Option 2) as required as part of the Application.  Staff also requested that Telesphere indicate whether it will offer residential, business or both classes of telecommunications service.  Finally, Staff requested that Telesphere indicate in which states other than Colorado it has authority to provide regulated services and how many local exchange customers the company has in each of those states.
4. On September 17, 2009, Telesphere responded to Staff’s questions.  It chose Option 2 as its default form of regulation.  It also indicated that it would offer only business telecommunication services.  Telesphere represented that it has not yet begun to offer services, but was approved in the State of Nevada as of April 3, 2009, and has a pending application with the Arizona Corporation Commission.

5. On October 7, 2009, Staff filed a Notice of Intervention and Request for Hearing in this matter.  Staff determined that some of the issues it intends to raise are whether assurances regarding the financial position of Telesphere are required and whether Telesphere should be required to file a bond or letter of credit as allowed by § 40-15-503.5, C.R.S.
6. At its October 21, 2009 Weekly Meeting, the Commission deemed the application complete and referred this matter to an Administrative Law Judge (ALJ).  The matter was assigned to the undersigned ALJ.
A. Legal Counsel

7. Review of the Commission's file in this matter reveals that as of the date of this Order, no attorney has entered an appearance on behalf of Telesphere.  
8. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent his or her own interests, or the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found this requirement to be mandatory.  In addition, the Commission has held that, if a party does not meet the criteria of Rule 4 CCR 723-1-1201(b), then there are two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no legal effect; and, second, a non-attorney may not represent that party in a Commission adjudicative proceeding.
  
9. This is an adjudicative proceeding before the Commission.  Telesphere is a limited liability company authorized to do business in Colorado, is a party in this matter and is not represented by an attorney.

10. If Telesphere wishes to be represented by an individual who is not an attorney, then it must meet the legal requirements established in Rule 4 CCR 723-1-1201(b)(II).  This means that:  (a) Telesphere must be a closely-held entity; (b) the amount in controversy must not exceed $10,000; and (c) Telesphere must provide certain information to the Commission.  
11. Telesphere has the burden to prove that it is entitled to proceed in this case without an attorney.  To meet that burden of proof, Telesphere must provide information so that the Commission can determine whether it may proceed without an attorney.  To show that it may proceed without an attorney, Telesphere must do the following:  First, it must establish that it is a closely-held entity, which means that it has no more than three owners.  See, Section 13-1-127(1)(a), C.R.S.  Second, it must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely held entity before the Commission only if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the authority of the officer to represent the closely held entity.
  
12. Telesphere is ordered either to obtain counsel or to show cause why Rule 4 CCR 723-1-1201 does not require it to be represented in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  
13. If Telesphere elects to obtain counsel, then its counsel must enter an appearance in this matter on or before close of business on December 11, 2009.
14. If Telesphere elects to show cause, then, on or before close of business on December 11, 2009, it must show cause why Rule 4 CCR 723-1-1201 does not require it to be represented by legal counsel in this matter.  To show cause, Telesphere must make a verified (i.e., sworn) filing that:  (a) establishes that it is a closely-held entity as defined above; (b) establishes that the amount in controversy in this matter does not exceed $10,000 (including a statement explaining the basis for that assertion); (c) identifies the individual whom the Telesphere wishes to have as its representative in this matter; (d) establishes that the identified individual is an officer of Telesphere; and (e) if the identified individual is not an officer of Telesphere, has appended to it a resolution from its Board of Directors that specifically authorizes the identified individual to represent Telesphere in this matter.
15. Telesphere is advised, and is on notice, that if it fails either to show cause or to have its legal counsel file an entry of appearance on or before close of business on December 11, 2009, then the ALJ may order Telesphere to obtain counsel, or may dismiss its intervention in this proceeding.  Telesphere is advised, and is on notice that, if the ALJ issues an order requiring it to obtain counsel, Telesphere will not be permitted to proceed in this matter without counsel.
B. Procedural

16. It is appropriate to hold a pre-hearing conference in order to set a procedural schedule in this matter.  The parties should be prepared to discuss the scope of the case, as well as be prepared to discuss and set dates for a hearing on the Application.  The Parties must be prepared to discuss whether the testimony in this proceeding should be presented through written question-and-answer testimony that is pre-filed, or should be presented through oral testimony that is given during the hearing.  If the testimony will be presented orally at hearing, then, for each witness, a detailed summary of testimony will be filed.
  Resolution of this issue will influence the procedural schedule.
17. The Parties must also be prepared to discuss the following:  if pre-filed written testimony is to filed, then - (a) the date by which Telesphere will file its written question-and-answer direct testimony (or if testimony is presented orally at hearing only, then a detailed summary of its direct testimony) and copies of the exhibits it will offer in its direct case; (b) the date by which Staff will file its written question-and-answer answer testimony (or a detailed summary of its answer testimony) and copies of the exhibits it will offer in its case; (c) the date by which Telesphere will file its rebuttal testimony (if the parties agree to written question-and-answer testimony) and copies of the exhibits it will offer in its rebuttal case; (d) the date by which the parties will file corrected written question-and-answer testimony and exhibits or will file updated detailed summary of testimony; (e) the date by which each party will file its prehearing motions;
 (f) the date for a final prehearing conference, if one is necessary; (g) the date by which the parties will file any stipulation reached;
 (h) the hearing dates;
 and (i) whether the parties wish to make oral or written closing statements at the conclusion of the evidentiary hearing.
18. The parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.
19. A party may raise any additional issues.
20. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates, including hearing dates, for the procedural schedule.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing dates that are acceptable to all parties.
21. A pre-hearing conference in this matter will be scheduled for December 22, 2009 at 9:00 a.m. 
II. ORDER

A. It is Ordered That:

1. A pre-hearing conference is scheduled in this matter as follows:

DATE:
December 22, 2009

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

2. Telesphere Access, LLC (Telesphere) must choose either to obtain legal counsel or to make a show cause filing that comports with Paragraph No. 14, above.
3. If Telesphere elects to obtain legal counsel, then legal counsel shall enter an appearance in this proceeding on or before December 11, 2009.
4. If Telesphere elects to show cause, then on or before December 11, 2009, it shall show cause why it is not required to be represented by legal counsel.  The show cause filing shall meet the requirements set out in Paragraph No. 14, above.
5. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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� See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.


�  Section 13-1-127(1)(i), C.R.S., defines "officer" as "a person generally or specifically authorized by an entity to take any action contemplated by" § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  


� The detailed summary of testimony will include at least significant disclosure of the content of the testimony, of the background of the witness, and of the witness's conclusions or recommendations (and the basis for each conclusion or recommendation).  


�  This date can be no later than seven calendar days before the first day of hearing.  


�  This date can be no later than three business days before the first day of hearing.  


� The length of the hearing will depend, to a large degree, on whether written question-and-answer testimony is prefiled.  
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