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I. STATEMENT  

1. On April 9, 2009, Randy J. Pacheco, doing business as Cloud City Cab Company (Pacheco or Applicant), filed a verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier of Passengers by Motor Vehicle (Application).  That filing commenced this docket.  
2. On April 13, 2009, the Commission issued a Notice of Application Filed; established an intervention period; and established a procedural schedule.  Filings were made in accordance with that schedule.  
3. Dee Hive Tours & Transportation, LLC (Dee Hive), timely intervened and opposed the Application.
  

4. The Commission deemed the Application complete as of May 20, 2009 and referred this matter to an Administrative Law Judge (ALJ).  

5. By Decision No. R09-0639-I, the ALJ scheduled an evidentiary hearing in this matter in Leadville, Colorado.  

6. The ALJ called the evidentiary hearing to order as scheduled.  At the hearing, the ALJ heard the testimony of eight witnesses.
  Applicant presented the testimony of Mr. Dave Cerise,
 Ms. Deanna Cline,
 Mr. Tony Cowfer,
 Mayor Bud Elliott,
 Sheriff Edward Holte,
 Mr. Randy J. Pacheco,
 Ms. Jeri Seme,
 and Ms. Dawn Todd.
  Intervenor presented the testimony of Ms. Deanna Cline.
  Hearing Exhibits No. 1 through No. 7 were offered and admitted into evidence.  At the conclusion of the evidentiary hearing, the Parties made oral closing statements.
  The ALJ took the matter under advisement.  

7. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  
II. FINDINGS OF FACT  
8. As a preliminary matter, the ALJ addresses an evidentiary objection made during the hearing.  Intervenor interposed a continuing objection to the hearsay testimony presented by Applicant’s witnesses.  As the Colorado Supreme Court has held, “Commission hearings are not governed by the technical rules of evidence,  ... and [that Court] has observed that Commission decisions that rely in part on hearsay are not for that reason invalid.  ...  The Commission decides what weight to give to the evidence.”  Durango Transportation, Inc. v. Colorado Public Utilities Commission, 122 P.3d 244, 252 (Colo. 2005) (Durango Transportation) (internal quotation marks and citations omitted).  The ALJ finds that the hearsay evidence presented in this case on behalf of Applicant was sufficiently reliable, was sufficiently trustworthy, and had sufficient probative value
 to warrant its admission into evidence under the standards of Industrial Claims Appeals Office v. Flower Stop Marketing, 782 P.2d 13 (Colo. 1989).  Consequently, the ALJ considered the hearsay testimony and gave it the weight that it deserves.  The findings of fact set out below are based, in part, on the witnesses’ hearsay testimony.
  

9. Except as discussed below, the facts are not disputed.  

10. Mr. Pacheco resides in Lake County, Colorado.  He seeks a Certificate of Public Convenience and Necessity (CPCN) to operate as a common carrier of passengers and their baggage, in taxi service, between all points in the County of Lake, State of Colorado.  

11. Dee Hive is a motor passenger common carrier providing for-hire transportation services under authority issued by the Commission:  CPCN PUC No. 19428 (Hearing Exhibit No. 2).  Part II of that CPCN, as pertinent here, authorizes Dee Hive to transport passengers and their baggage, in taxi service, between all points in Lake County.
  

12. At present, Dee Hive is the only entity or person authorized to provide taxi service in Lake County, Colorado.
  

Mr. Pacheco seeks authority to provide, and plans to provide, on-demand
 taxi 

13. service 24 hours per day, 7 days a week (i.e., he plans to provide taxi service to anyone at any time of the day or night).  He is a graduate of the University of Colorado, Boulder, with a degree in psychology.  He has managed several businesses, including working for and running Colorado Mountain Express, which provides transportation service in Beaver Creek, Colorado, for a period of time.  He has extensive experience driving in mountainous terrain in all types of weather.
  

14. Mr. Pacheco plans initially to use two vehicles to provide taxi service:  a 1993 Ford Taurus that seats up to five people and a 2007 Dodge Magnum wagon that seats up to five passengers.  He also is considering the purchase of the minivan used by Richard Calvert in his taxi service business.  

15. Mr. Pacheco and at least two other persons that he plans to hire will be the drivers.  Each knows Leadville and Lake County, has lived in the area for many years, and has a clean driving record.  He plans to hire as many additional drivers as may be needed.  

16. Mr. Pacheco will answer the telephone when he is working.  When he is not working, he plans either to use an answering service or to forward incoming calls to the on-call driver.  Each driver will have either a cell phone or a two-way radio, provided by the Applicant, that will be used for communications.  

17. Mr. Pacheco has personal funds that he will use for the initial operation of the taxi service.  He has additional funding available through grants and low-interest loans.  With respect to insurance, Mr. Pacheco has begun the process of securing insurance; and he anticipates having the required insurance in effect shortly after the CPCN is granted.  

18. Mr. Pacheco plans to market the new taxi service using telephone book and newspaper advertisements; an internet web page; and flyers, brochures, and business cards.  He plans to have information about the availability of the taxi service at restaurants, bars, motels, and hotels.  Given the population of Leadville and Lake County, he anticipates that potential customers also will learn of the taxi service through word-of-mouth.  

19. Mr. Pacheco plans to allow passengers to pay their fares using either cash or credit cards.  He anticipates placing in each taxi a wireless credit card machine that has the ability to authorize a purchase and to provide a receipt to the passenger.  

20. Mr. Pacheco is familiar with, and will comply with, the statutes and applicable Commission regulations governing taxi service.  

21. At present, approximately 2,820 people live in Leadville, Colorado.  At present, approximately 8,000 people reside in Lake County, Colorado.  

22. Since 2001 or 2002, Leadville’s population has increased, as has the need for reliable and available taxi service.  In addition, there is a need for reliable and available taxi service during special events (e.g., Boom Days) and the summer tourist season.  

23. At present, it is difficult to get a taxi ride to the hospital or to the doctor.  although ambulance service is available, it is too expensive for individuals without insurance.  For non-emergency situations and for keeping medical appointments, it would be less expensive to use a taxi.  This is one reason that taxi service is needed in Lake County.  In addition, taxi service is needed in Leadville and Lake County to transport people who have been drinking and should not drive and to transport people who need to get to places such as the grocery store.  

24. The statutory standards for Driving While Ability Impaired (DWAI)
 and for Driving Under the Influence (DUI)
 have recently been lowered.  Generally speaking and depending on circumstances, two drinks will not put an individual into an impaired category vis-à-vis the statutory limits.  However, the statute provides that, even with a blood alcohol level lower than 0.05 percent, a person may be considered to be under the influence of alcohol and, thus, impaired.  This has led some restaurant and bar owners and bartenders to have concerns about their patrons who consume two drinks and then drive.  

25. Seven or eight establishments in Leadville serve alcohol.  There were estimates that upwards of 400 people
 frequent these establishments at night, especially on Thursday, Friday, and Saturday, and that many have more than two drinks.  

26. Bar patrons often take one another home because they cannot get a taxi from Dee Hive.  In addition, due to concerns about people drinking and driving, owners and bartenders drive patrons home after the restaurants or bars close because the patrons cannot get a taxi from Dee Hive.  

27. The City of Leadville Police Department, if requested to do so, will provide transportation for an intoxicated person from a bar to her/his home, provided the residence is within the city limits.  This is another option available when Dee Hive taxi service is unavailable.  
28. There is no such law enforcement-provided transportation available for those who reside in Lake County but outside the Leadville city limits.  The Lake County Sheriff’s Office receives calls from individuals who are or may be intoxicated and who request that the Sheriff’s Office provide them with transportation.  Due to liability concerns, among other things, the policy of the Sheriff’s Office is that it does not provide this type of transportation.  

29. At one time, Sheriff’s Office dispatchers who received calls from individuals seeking a ride home instructed those callers to contact Dee Hive.  Sheriff Holte was advised repeatedly that people referred to Dee Hive later told Sheriff’s Office personnel either that they called and Dee Hive did not answer the telephone or that Dee Hive refused to provide the requested taxi service because it was too late or because the caller was intoxicated.  Consequently, the Sheriff’s Office no longer refers people to Dee Hive for taxi service due to Dee Hive’s repeated failure either to respond or to provide the requested taxi service.  

30. In 2008, the Lake County Sheriff’s Office made 70 DUI arrests; in 2007, it made 64 such arrests; and in 2006, it made 106 such arrests.  Based on national statistics, Sheriff Holte estimated that there are as many as ten drivers with blood alcohol levels that exceed the DUI limit for every DUI arrest made.  Sheriff Holte also estimated that, on Thursday, Friday, and Saturday nights, perhaps 200 people are over the legal limit in Lake County.
  This is a safety concern and issue.  The absence of available call-and-demand taxi service contributes to this safety concern.  

31. Winter conditions in Lake County are harsh and cold.  This presents a safety concern if an individual must walk home at night because she/he is or may be too intoxicated to drive.  It is also a safety concern if an individual must walk, for example, to buy groceries or to receive medical attention.  The absence of available call-and-demand taxi service contributes to these safety concerns.  

32. Driving on snow-packed and icy roads can be treacherous for those who are not familiar with driving in such conditions.  Tourists travel to Leadville and Lake County from all over the United States and from abroad.  Many of these individuals are not be familiar with, or prepared for, winter alpine driving.  This is a safety concern because these individuals present or may present a hazard to themselves and others on the road.  The absence of available call-and-demand taxi service contributes to this safety concern.  

33. There are many tourists in the summer who need or desire taxi service, especially at night, and who cannot get it because Dee Hive does not respond to calls for taxi service at night.  To the extent that these tourists are or may be intoxicated and/or are or may be some distance from their lodgings, this presents a safety concern.  The absence of available call-and-demand taxi service contributes to this safety concern.  

34. When Mayor Elliott owned motels in Leadville, he had guests who wished to go to Ski Cooper.  He contacted Dee Hive to obtain its taxi rates to Ski Cooper.  When he informed his guests of the rate, they said it was too expensive.  Mayor Elliott then permitted the guests to borrow his personal car as that was the only way for them to get to Ski Cooper.  This happened on at least eight different occasions.
  In the same vein, numerous witnesses testified that, at present, they and others provide transportation so that friends, acquaintances, and family can run errands (e.g., go to the laundromat, go to the grocery store) and can get to appointments.  They do this because the Dee Hive taxi rates are too expensive.  

35. There have been instances of people arriving at the local airport and being unable to obtain taxi service into Leadville.  This was due to Dee Hive’s not having a vehicle available or not answering the telephone.  When these instances occurred and the number of such instances are unknown.  

36. The Sheriff’s Office investigates automobile accidents within Lake County.  On occasion, a vehicle is rendered inoperable, and the driver or passenger needs transportation into Leadville or to another location in Lake County.  The Sheriff’s Office refers these individuals to Dee Hive.  Although it has been some time since the Sheriff’s Office made such a referral, Sheriff Holte testified that Dee Hive sometimes provided taxi service; sometimes did not answer the telephone; and sometimes did not provide taxi service when requested to do so.  

37. Dave Cerise was the owner of the Manhattan Bar in Leadville.  He has not called Dee Hive for taxi service in 15 years because Dee Hive stopped providing taxi service for intoxicated persons about 15 years ago.  When patrons of the Manhattan Bar called Dee Hive, the patrons either were informed that they needed to have made a reservation to be taken home or, if the Dee Hive employee answering the telephone thought the caller was intoxicated, were refused outright.  In Mr. Cerise’s opinion, Dee Hive does a satisfactory job with tours and with transportation to and from the airport but does not provide sufficient in-town and close-to-town taxi service for Leadville’s (and its environs) needs.  

38. Tony Cowfer is the owner of the Silver Dollar Saloon in Leadville, Colorado.  He has not contacted Dee Hive for taxi service in four or five years due to Dee Hive’s policy that there needs to be a reservation or an appointment for taxi service and due to Dee Hive’s refusal to transport intoxicated persons.  Although he has not done so, his bartenders at the Past Time Saloon have called Dee Hive at night; they reported to him that no one answered the telephone.  

39. Mayor Bud Elliott was the owner of two motels in Leadville, Colorado.  He recounted the experiences of motel guests who contacted Dee Hive for one-way taxi service from restaurants and bars in Leadville back to his motel(s).  Dee Hive did not provide taxi service:  either the telephone was not answered, or Dee Hive refused to provide the requested service.  In Mayor Elliott’s opinion, while Dee Hive’s tour business is a good one, the community needs more regular and dependable taxi service in Leadville and in Lake County.  Since becoming mayor, Mayor Elliott has testified in support of every application for additional taxi service in Lake County because he believes that additional service is needed.  Mayor Elliott has not contacted Dee Hive personally for taxi service since December, 2005.  

40. Based on observing Dee Hive’s taxi service operation over the years and the experiences the Sheriff’s Office has had with Dee Hive’s taxi service while he has been Sheriff, Sheriff Edward Holte is of the opinion that Dee Hive does not provide “true” taxi service.
  In his opinion, Dee Hive does not do a good job of providing taxi service.  Because he believes that there needs to be true taxi service in Lake County and that Dee Hive does not provide such a service, Sheriff Holte has testified in support of other applicants seeking authority to provide taxi service in Lake County and/or Leadville.  

Randy J. Pacheco, the Applicant, personally contacted Dee Hive for taxi service on at least three occasions through April, 2009.  First, he attempted to obtain taxi service to go from Twin Lakes to Leadville.  He spoke with Ms. Cline, who informed him that no vehicle was available and that, if he would provide his credit card information, he could make a reservation for taxi service and Dee Hive would get back to him.  Second, he attempted to obtain taxi service to travel from a restaurant in Leadville.  He was told that no one was available because the car 

41. was in Denver and there was no one to pick him up.  Third, he attempted to obtain taxi service on another occasion; and the telephone was not answered.  

42. Jeri Seme is the owner of, and a bartender at, the Past Time Saloon in Leadville, Colorado.  She personally has called Dee Hive to request taxi service for persons who need transportation home from the bar.  Dee Hive refused to provide transportation and, in each instance, gave one of two reasons:  no one was available, or Dee Hive does not transport persons who have been drinking.  In April or May, 2009, Ms. Seme called Dee Hive at approximately 6:30 p.m. to request taxi service for a patron; she was informed that Dee Hive would not provide taxi service.  Ms. Seme has heard from numerous patrons that they have had similar experiences with Dee Hive.  

43. Dawn Todd is a bartender at the Past Time Saloon in Leadville, Colorado.  On one occasion when tourists needed a ride to their motel from the Past Time Saloon, Ms. Todd referred them to Dee Hive.  They placed the call for taxi service after 10 p.m.  Dee Hive refused to provide transportation because it was too late and because the tourists did not have a reservation for taxi service.  It is Ms. Todd’s impression that Dee Hive does not provide taxi service at night.  Because there is no night-time taxi service, Ms. Todd tells people who have been drinking either to walk or to find a designated driver.  

44. Ms. Deanna Cline testified on behalf of Dee Hive.  

45. Dee Hive considers that it provides three types of service under its CPCN:  tour, transportation, and taxi.  Dee Hive defines “tour” as a two-hour trip into the mountains and/or the Leadville city tour; defines “taxi service” as point-to-point transportation within Lake County; and defines “transportation” as any passenger transportation that goes outside or is conducted outside of Lake County.  

46. Dee Hive conducts business from facilities located on Harrison Avenue in Leadville, Colorado.
  It operates four vehicles,
 employs three drivers, and has one additional driver available as a back-up.  The vehicles are used to provide all services offered by Dee Hive.
  

47. Dee Hive receives service requests through a local telephone number; the telephone is located in the Dee Hive Gift Shop.  When the gift shop is closed, calls placed to the Dee Hive Tours & Transportation telephone numbers are forwarded to Ms. Cline’s cell phone.  Dee Hive asserts that the telephone numbers are answered 24 hours a day, 7 days a week.
  Dee Hive does not have an answering machine and does not use an answering service.  

48. Dee Hive advertises its transportation services on the Internet (Hearing Exhibit No. 1).  The Dee Hive website does not refer to taxi service.  The website states that Dee Hive provides “[t]ransportation between all points in Leadville and Lake County and all points in Colorado.”  Id.  Ms. Cline testified that this statement refers to the taxi service.  
49. Dee Hive advertises its shuttle service under “Shuttles” and its tour business under “Sightseeing” in the local edition of the telephone book, but it does not advertise its taxi service in the telephone book.  At one time, Dee Hive advertised the taxi service in the telephone book.  When the rates for such advertising increased, Dee Hive elected to advertise only those transportation services that it provides the most and about which it receives the most calls.  As a result, it no longer advertises its taxi service in the telephone book.  

50. Dee Hive advertises its tour, taxi, and transportation services (as defined by Dee Hive, see above) using several brochures that are available at various locations (e.g., hotels, filling stations, convenience stores, motels, restaurants, and bars) in Leadville and in Lake County.  As relevant here, each brochure is designed to inform a targeted audience about the transportation services that Dee Hive believes will appeal to the targeted audience.  Not every brochure mentions the taxi service.  Hearing Exhibit No. 3 is one of the current brochures used by Dee Hive; it references the taxi service and does not mention reservations.  

51. Dee Hive advertises using a sidewalk sign placed in front of the Dee Hive Gift Shop on Harrison Avenue.  The sidewalk sign does not mention taxi service specifically but states that Dee Hive Transportation offers service between all points in Lake County and all points in Colorado.
  It also states:  “Advanced reservations advised (Subject to cancellation fees)”[.]  Hearing Exhibit No. 4.  

52. Ms. Cline disputes the testimony that Dee Hive requires a reservation for taxi service.  She stated that Dee Hive will provide taxi service without a reservation.  

53. In Ms. Cline’s opinion and based on her experience, additional advertising or marketing of Dee Hive’s taxi service would not increase the taxi business.  Demand for its taxi service has been fairly constant at the present level (i.e., 100 trips in one year) for some time.  

In the period July, 2008 to July, 2009, Dee Hive provided 100 taxi service trips and had a total gross income from its taxi service of $896.  Hearing Exhibit No. 7.  In that same period, Dee Hive’s gross income from all its business activities was approximately $87,000.
  

54. Approximately one percent of Dee Hive’s gross business income in the stated period was taxi service-related.
  According to Ms. Cline, a loss of 10 percent of Dee Hive’s income would jeopardize its business.
  Thus, it appears that any loss of taxi service-related income by Dee Hive that may result from Applicant’s taxi service will not jeopardize Dee Hive’s business.  

55. Dee Hive is willing to provide round-trip taxi service that involves taking passengers to, and picking passengers up at, a restaurant or bar.  In the period July, 2008 to July, 2009, Dee Hive provided at least two taxi round-trips between local motels and restaurants and one one-way taxi trip from a restaurant to a motel.  This service was provided before 10 p.m.  

56. In the period July, 2008 to July, 2009, Dee Hive did not provide taxi service after 10 p.m.  In that same period, it did not receive after 10 p.m. any telephone calls requesting taxi service.  

57. Dee Hive made a business decision not to pick people up at bars after 10 p.m. (i.e., Dee Hive does not provide an one-way taxi trip from a bar to a motel/hotel or a residence).  Dee Hive made this business decision based on its experience with no-shows, passengers failing to pay fares, passengers being too intoxicated to state their destinations, and threats of physical harm to Dee Hive’s drivers.  The record contains no information concerning when Dee Hive made and implemented this business decision.  

Dee Hive attempted to implement a so-called “tipsy taxi service” for intoxicated individuals but could not obtain sufficient financial support for such a service from restaurant 

58. and bar owners.  Dee Hive would institute such a service if it had guarantees from the local restaurant and bar owners.
  

59. Mr. Pacheco circulated a petition in support of his proposed taxi service and obtained 400 signatures.
  

60. Dee Hive circulated a petition concerning the Application and Dee Hive’s taxi service (Hearing Exhibit No. 6).  The petition contains 52 signatures on three pages.  The first page, which contains 21 signatures, reads in relevant part:  “I BELIEVE THAT THE TAXI SERVICES PROVIDED BY DEE HIVE TOURS AND TRANSPORTATION ARE INADEQUATE TO MEET THE NEEDS OF THE COMMUNITY.”  Id. (original in capital letters; emphasis supplied.)  The second and third pages, which contain a total of 31 signatures, read in relevant part:  “I BELIEVE THAT THE TAXI SERVICES PROVIDED BY DEE HIVE TOURS AND TRANSPORTATION ARE ADEQUATE TO MEET THE NEEDS OF THE COMMUNITY.”  Id. (original in capital letters.)  

III. DISCUSSION AND CONCLUSION  
61. Mr. Pacheco, as the proponent of an order, bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; § 24-4-205(7), C.R.S.; Rule 4 Code of Colorado Regulations 723-1-1500.  The evidence must be substantial.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

62. Pursuant to § 40-10-105(2)(a), C.R.S.,
 the legal standard governing this Application for common carrier taxi authority is regulated monopoly.  Under the doctrine of regulated monopoly, an applicant for a CPCN to provide taxi service has the burden of proving that it is fit (operationally, managerially, financially, and otherwise) to provide the proposed service; that the public needs the proposed service; and, subsumed within the issue of public need, that the service of any existing certificated carrier within the proposed service area is substantially inadequate.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  

63. The test of substantial inadequacy is not perfection.
  Ephraim Freightways, Inc. v. Public Utilities Commission, 151 Colo. 596, 603, 380 P.2d 228, 232 (1963) (Ephraim).  An applicant for a CPCN to provide transportation service to passengers  

can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it ... .”  Ephraim, 151 Colo. at 602, 380 P.2d at 232 (emphasis in original); see also Pub. Serv. Co. of Colo. v. Trigen-Nations Energy Co., 982 P.2d 316, 324 n.9 (Colo. 1999) (“A certificate of public convenience and necessity recognizes a right to service the customers of a certificated region, unless the company is not ready, willing, and able to provide the requested service.”).  This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  Donahue v. Pub. Utils. Comm’n., 145 Colo. 499, 505, 359 P.2d. 1024, 1027 (1961) (internal quotation marks omitted).  Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  Pub. Utils. Comm’n. v. Weicker Transfer & Storage Co., 168 Colo. 339, 342, 451 P.2d 448, 449 (1969).  Instead, the applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier.  Ephraim, 151 Colo. at 603, 380 P.2d at 232.  Whether the incumbent carrier’s service is substantially inadequate is a question of fact that is to be determined by the Commission.  RAM Broad. of Colo., Inc. v. Pub. Utils. Comm’n., 702 P.2d 746, 751 (Colo. 1985).  

Durango Transportation, 122 P.3d at 247.  Although the applicant bears the burden of proving that the incumbent carrier’s service is substantially inadequate, “where an applicant’s evidence tend[s] to prove the existing carrier’s substantial inadequacy, ‘it [is] incumbent upon [the existing carrier] to rebut this evidence.’”  Id. at 250 (quoting Ephraim, 151 Colo. at 601, 380 P.2d at 231-32).  

64. To meet his burden of proof, Applicant must prove both:  (a) his operational, financial, and managerial fitness; and (b) the public need for the proposed taxi service, which includes the substantial inadequacy of Intervenor’s taxi service.  For the reasons discussed below, the ALJ finds and concludes that Applicant has met his burden of proof.  

65. The ALJ first addresses the issue of Applicant’s operational, financial, and managerial fitness.  As detailed above in the Findings of Fact, there is substantial record evidence that establishes that Mr. Pacheco is fit, financially and otherwise, to conduct operations under the CPCN sought in the Application.  The evidence on fitness was neither rebutted nor controverted.  

66. The ALJ finds and concludes that Mr. Pacheco has the operational, managerial, financial, and other fitness necessary to provide the proposed taxi service.  

67. The ALJ next addresses the issue of the substantial inadequacy of Dee Hive’s taxi service in Lake County, Colorado.  This is the principal point of contention in this proceeding and was addressed by all the witnesses.  

68. Dee Hive made a business decision not to provide taxi service to anyone who requested service from a bar after 10 p.m.  Thus, for an undisclosed period of time continuing into the present, Dee Hive has not provided -- and is not providing -- taxi service to people who request one-way taxi service from bars after 10 p.m.  

69. In addition, Dee Hive does not have sufficient vehicles and personnel to conduct all of its CPCN-authorized transportation services, particularly given its state-wide transportation authority.
  The evidence establishes that, much more than occasionally, Dee Hive has been unable to provide taxi service because vehicles were unavailable and/or drivers were unavailable.  This inability or failure to provide taxi service is not limited to after 10 p.m. calls from bar patrons; it occurs at all hours and under many different circumstances.  

Further, there was considerable and persuasive evidence that Dee Hive requires a passenger to make an advance reservation to assure that a taxi is available when the passenger needs one.
  First, the sidewalk sign in front of the Dee Hive Gift Shop states that Dee Hive Transportation offers service between all points in Lake County and all points in Colorado
 and then states that “Advanced reservations advised (Subject to cancellation fees)”[.]  Hearing Exhibit No. 4.  Second, Ms. Cline testified that Dee Hive will provide round-trip taxi service and 

70. that, as part of that round-trip taxi service, it will pick up the passenger at a restaurant or bar by prior arrangement.  This is a reservation-type service, not call-and-demand taxi service.  Third, Mr. Pacheco gave unchallenged testimony that, when he called Dee Hive seeking taxi service, Ms. Cline asked him to make a reservation for taxi service and to guarantee that reservation with a credit card.
  Fourth and finally, the other witnesses were consistent in their testimony that, in their experience and the experiences of others, Dee Hive requires a reservation for taxi service.  

71. Further, there was persuasive testimony that the public perceives Dee Hive’s rates to be too expensive or to be excessive.
  This is one reason that members of the public (including both tourists and Lake County residents) do not use Dee Hive’s taxi service.  

72. Finally, the testimony of Sheriff Holte and of Ms. Seme is particularly convincing.  They recounted numerous and credible instances of attempts (made in several different circumstances) to secure taxi service from Dee Hive; in each instance, the attempt either was unavailing or was rebuffed.  These instances follow a general theme (i.e., inability to contact Dee Hive by telephone and Dee Hive’s refusal to provide taxi service when requested).  These instances are numerous, are diverse, and are sufficient to convince the ALJ that they are not isolated in nature.  

73. The ALJ finds unpersuasive Dee Hive’s contentions that (a) there is an insufficient need for taxi service to support another taxi service and (b) granting an additional CPCN for taxi service would be destructive to Dee Hive’s overall business operation.  First, Dee Hive’s persistent inability or refusal to provide taxi service when requested to do so undercuts its argument that there is insufficient need for an additional taxi service.  Second, the overwhelming weight of the evidence supports a finding that there is a public need for additional taxi service.  Third, Dee Hive’s own evidence fails to support its assertion of destructive competition.  Even if Mr. Pacheco’s taxi service were to take 100 percent of Dee Hive’s taxi business (and, thus, 100 percent of Dee Hive’s gross income derived from taxi service), Dee Hive’s gross business income would be reduced by only one percent.  A one percent reduction is significantly below the 10 percent reduction that Ms. Cline testified would result in financial harm to Dee Hive.  Fourth and finally, Dee Hive did not provide any persuasive evidence that another taxi service would adversely impact Dee Hive’s ability to provide efficient and safe taxi service under its CPCN.  

74. The record evidence establishes that Dee Hive is not adequately serving the public under the taxi portion of its certificate.  The ALJ finds and concludes that the service that Dee Hive provides under the taxi portion of its CPCN is substantially inadequate.  

75. Finally, the ALJ addresses the issue of the public need for the proposed taxi service in Lake County.  

76. The record evidence establishes that a new taxi service that provides true call-and-demand service is needed by, and will benefit, the Leadville and Lake County community.  It will provide, among other things, transportation to appointments and medical treatment; transportation of persons who are or may be too alcohol-impaired to drive; transportation to and from Leadville, and transportation point-to-point with Lake County, for residents and tourists; and transportation to and from daily activities (e.g., errands and shopping).  

77. Based on the record evidence as a whole (including the evidence pertaining to the substantial inadequacy of Dee Hive’s taxi service),
 the ALJ finds and concludes that there is a public need for additional taxi service within Lake County, Colorado.  

78. Based on the record evidence as a whole and for the reasons discussed above, the ALJ finds and concludes that Mr. Pacheco has met his burden of proof in this case.  The ALJ finds and concludes that the Application should be granted.  The ALJ finds and concludes that Mr. Pacheco should be granted a CPCN to provide taxi service between all points within Lake County, Colorado.  

79. Having determined that a CPCN should issue, the ALJ further finds and concludes that, pursuant to § 40-10-105(1), C.R.S., the CPCN should be subject to the conditions set out below in the Ordering Paragraphs.  Questions concerning completion of the conditions should be asked of Mr. Gary Gramlick of the Commission Staff (telephone no.:  303.894.2870).  

80. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  

A. The Commission Orders That:  

1. The verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier of Passengers by Motor Vehicle filed by Randy J. Pacheco, doing business as Cloud City Cab Company, is granted.  
2. Randy J. Pacheco, doing business as Cloud City Cab Company, is granted a CPCN to operate as a common carrier by motor vehicle for hire as follows:  
Transportation of  
passengers and their baggage, in taxi service,  

between all points in the County of Lake, State of Colorado.  
3. The authority granted in Ordering Paragraph No. 2 is conditioned on Randy J. Pacheco, doing business as Cloud City Cab Company, meeting the requirements contained in this Order and is not effective until the requirements have been met.  

4. Randy J. Pacheco, doing business as Cloud City Cab Company, shall not begin operation under the Certificate of Public Convenience and Necessity granted by this Decision until he has satisfied all of the following conditions:  


(a)
Randy J. Pacheco, doing business as Cloud City Cab Company, shall file with the Commission tariffs (as required by Rule 4 Code of Colorado Regulations 723-6-6207), which tariffs shall have an effective date that is not earlier than ten days after the tariff is received by the Commission.  


(b)
Randy J. Pacheco, doing business as Cloud City Cab Company, shall cause to be filed with the Commission either proof of insurance coverage (Form E or self-insurance) or proof of surety bond coverage (Form G), as required by and in accordance with Rule 4 Code of Colorado Regulations 723-6-6007.  


(c)
Randy J. Pacheco, doing business as Cloud City Cab Company, shall pay to the Commission the $5.00 issuance fee required by § 40-10-109(1), C.R.S.  


(d)
Randy J. Pacheco, doing business as Cloud City Cab Company, shall pay to the Commission, for each vehicle to be operated under the Certificate of Public Convenience and Necessity granted by this Decision, the $50.00 motor vehicle identification fee required by Rule 4 Code of Colorado Regulations 723-6-6009 or, in lieu of that fee and if applicable, Randy J. Pacheco, doing business as Cloud City Cab Company, shall pay to the Commission, for each motor vehicle to be operated under the Certificate of Public Convenience and Necessity granted by this Decision, the fee for those vehicles pursuant to Rule 4 Code of Colorado Regulations 723-6-6401 (the Unified Carrier Registration Agreement).  

(e)
Randy J. Pacheco, doing business as Cloud City Cab Company, shall file with the Commission a completed Affidavit of Eligibility of Lawful Presence in the United States and completed SSN Disclosure Form for Child Support Enforcement.
  

(f)
Randy J. Pacheco, doing business as Cloud City Cab Company, has received from the Commission a written notice that Randy J. Pacheco, doing business as Cloud City Cab Company, is in compliance with conditions (a) through (e), above, and may begin providing transportation service.  

5. If Randy J. Pacheco, doing business as Cloud City Cab Company, does not comply with the requirements of Ordering Paragraph No. 4, above, within 60 days of the effective date of this Decision, then Ordering Paragraphs No. 1 and No. 2, above, shall be void.  For good cause shown, the Commission may grant Randy J. Pacheco, doing business as Cloud City Cab Company, additional time within which to comply with the conditions.  

6. The right of Randy J. Pacheco, doing business as Cloud City Cab Company, to operate under the Certificate of Public Convenience and Necessity granted by this Decision shall depend upon his compliance with all present and future laws, regulations, and orders of the Commission.  
7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

9. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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� Dee Hive is the Intervenor.  Applicant and Intervenor, collectively, are the Parties.  


� Ms. Cline was called as a witness by both Parties.  


� Mr. Cerise was the owner of the Manhattan Bar in Leadville, Colorado and is now retired.  He has resided in Leadville, Colorado for 50 years.  


� Ms. Cline is one of the owners of Intervenor.  


� Mr. Cowfer is the owner of the Silver Dollar Saloon, which is a restaurant and bar in Leadville, Colorado.  He has resided in Leadville, Colorado for at least the last 17 years.  


� Mayor Elliott is the Mayor of Leadville, Colorado and has been Mayor for 5.5 years.  Mayor Elliott previously owned and operated two motels in Leadville, Colorado and sold the last motel in December, 2005.  


�  Sheriff Holte is the Sheriff of Lake County and has been Sheriff for eight years.  He has been involved in law enforcement for 30 years.  He has resided in Leadville, Colorado for 30 years.  


�  Mr. Pacheco is the Applicant.  He has resided in Lake County, Colorado for 28 years. 


�  Ms. Seme is the owner of, and a bartender at, the Past Time Saloon in Leadville, Colorado.  She has resided in Lake County, Colorado for 32 years.  


�  Ms. Todd works as a bartender at the Past Time Saloon in Leadville, Colorado.  


�  Ms. Cline is one of the owners of Dee Hive.  In addition to Dee Hive, she is one of the owners of, and works six hours a day in, the Dee Hive Gift Shop in Leadville, Colorado.  


�  The closing statements are not part of the evidentiary record.  


�  Probative value means the probative value that is “commonly accepted by reasonable and prudent people[.]”  Rodco Systems, Inc. v. Industrial Claim Appeals Office, 981 P.2d 699, 701 (Colo. App. 1999).  


�  The ALJ notes that the testimony of Ms. Cline (discussed below) carried considerably more weight on the issue of the adequacy of Dee Hive’s taxi service than did the hearsay testimony.  


�  CPCN PUC No. 19428 also authorizes Dee Hive to provide taxi service between all points in Lake County, Colorado and all points in Colorado and to provide, subject to certain restrictions, sightseeing and charter services into and/or out of Lake County, Colorado.  


�  There was testimony that, at one time, Mr. Richard Calvert provided taxi service in Leadville and Lake County, Colorado; that he no longer does so; and that his authority no longer exists.  Commission records show that, in 2002, the Commission granted CPCN PUC No. 55718 to Richard J. Calvert, doing business as Top of the Rockies Taxi Service.  The CPCN authorized him to provide taxi service in Lake County, Colorado.  Commission records also show that the Commission revoked CPCN PUC No. 55718 on April 3, 2008.  


�  Mr. Pacheco defines “on-demand” as arriving at the location for passenger pick-up (in Leadville and environs) within 15 minutes of receiving the call requesting service.  


�  He has lived in Lake County, Colorado for over 20 years.  In addition, for 2.5 years, Mr. Pacheco drove a 40-passenger bus for Avon-Beaver Creek Transit, making several round-trips daily between Leadville and Avon and (another route) between Eagle and Vail.  


�  The blood alcohol level for DWAI is 0.05 percent.  


�  The blood alcohol level for DUI is 0.08 percent.  


�  Not every person who drinks in Leadville is a resident of Leadville; a number are either tourists or persons who reside in Lake County but not in Leadville.  


�  This number does not include individuals who, while not over the legal limit, are nonetheless driving while ability impaired.  


�  These occasions all occurred before December, 2005.  


�  Sheriff Holte defines “true” taxi service as service that is available any hour of the day for whatever purpose to go wherever the passenger needs or wants to go, within reason.  


�  This location is the Dee Hive Gift Shop.  


�  One of the vehicles is used both for personal use and for the taxi service.  


�  In addition to the regulated transportation services discussed above, Dee Hive provides courier service.  Hearing Exhibit No. 1.  This service is not regulated by the Commission.  


�  During the evidentiary hearing in this matter, the Dee Hive telephone was not being answered.  


�  Ms. Cline testified that the transportation referenced on the sidewalk sign is the taxi service.  


�  This figure includes the Commission-regulated transportation, the gift shop, and all other business-related income.  


�  Dee Hive did not provide its total regulated transportation-related gross income.  Thus, one cannot determine what percentage of the regulated transportation-related gross income is taxi service-related gross income.  


�  From the record, one cannot determine whether the 10 percent to which Ms. Cline refers is 10 percent of Dee Hive’s total business income (see note 30) or 10 percent of Dee Hive’s regulated transportation-related income (see note 31).  In addition, Ms. Cline did not state whether the reference to Dee Hive’s income is to its gross income or to its net income.  


�  The record is unclear with respect to the exact nature of the guarantees that Dee Hive requires.  


�  The referenced document is not in evidence.  


�  Substantial evidence is “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ...  it must be enough to justify, if a trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  


�  That subsection reads:  





The granting of a certificate of public convenience and necessity to operate a motor vehicle for hire as a taxicab within ... counties with a population of less than seventy thousand, based on the federal census conducted in 2000, shall be governed by the doctrine of regulated monopoly.  


The population of Lake County, Colorado is significantly less than 70,000.  


�  When a carrier renders service to a number of customers within a specific geographic area, one reasonably may expect that some dissatisfaction will arise and that some legitimate complaints will result.  


�  That Dee Hive requires prospective taxi passengers to make reservations for taxi service to assure that a taxi will be available at the time the passengers need a taxi is strong evidence that Dee Hive’s four-vehicle fleet is too small to provide taxi service, tour service, and transportation service throughout Dee Hive’s extensive service territory.  


�  On balance, the evidence was more than sufficient to overcome Ms. Cline’s uncorroborated testimony that Dee Hive does not require reservations for taxi service.  


�  Ms. Cline testified that the transportation referenced on the sidewalk sign is Dee Hive’s taxi service.  


�  This is consistent with the sidewalk sign’s reference to cancellation fees.  


�  Excessive rates can be tantamount to denial of service.  


�  The evidence that supports a finding of substantially inadequate service on the part of the incumbent carrier also supports a finding of public need.  Durango Transportation, 122 P.3d at 252.  


�  The Affidavit of Eligibility of Lawful Presence in the United States and SSN Disclosure Form for Child Support Enforcement is available on the Commission's website (�HYPERLINK "http://www.dora.state.co.us/puc"��www.dora.state.co.us/puc�) or may be obtained from Mr. Gary Gramlick of the Commission Staff.  
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