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I. STATEMENT
1. On November 7, 2005, the Town of Fraser, Colorado, and the Town of Winter Park, Colorado (collectively Applicants or Towns), filed an application for an order authorizing the construction of a new grade separated Railroad-Highway Crossing at Grand Park Drive in the Town of Fraser, Colorado and the abolition of the existing at-grade Railroad Crossing at Kings Crossing Road (DOT No. 254-214U) in the Town of Winter Park, Colorado (Application).  The Application commenced this docket.  

2. By Decision No. C05-1487, dated December 21, 2005, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for hearing.

3. The Union Pacific Railroad Company (Union Pacific); Cornerstone Winter Park Holdings, LLC (Cornerstone); and the Applicants are the only parties to this docket.

4. This docket has now been pending approaching four years.  No later than October 2006, the parties reported regarding settlement efforts.  On or about December 26, 2006, the parties reached a tentative settlement agreement.  Several subsequent extensions of time were granted to delay proceedings.  This delay prompted issuance of an order to show cause why the matter should not be dismissed.  Decision No. R09-0829-I.  

5. The show cause order was discharged in August 2009.  No further interim procedural deadlines being necessary, a hearing was scheduled in the matter in January 2010.  Decision No. R09-0891-I.

6. On October 22, 2009, Union Pacific Railroad Company's Motion to Dismiss for Failure to Prosecute and Request for Shortened Response Time was filed.  Union Pacific notes that the plans attached to the original Application filed in November 2005 are the same plans and at the same stage of development today.  The Towns and Cornerstone have indicated that they "may" want to change the plans to a design that would call for Union Pacific to remain in a permanent offset alignment.  (See Ex. A, Kelly Abaray Affidavit.)  However, the plans have never changed.  The Towns and Cornerstone have been asked to provide detailed plans with a metes and bounds description that would show the Union Pacific property required for the construction of the bridge, along with any property that Union Pacific might be required to occupy, either permanently or temporarily.  The Towns and Cornerstone direct Union Pacific to look at the 30 percent plans, which lack the necessary detail to enable Union Pacific to evaluate the matter. (Ex. A, Abaray Affidavit.)

7. Union Pacific recites the agreed-upon procedures that were included in the status report of June 1, 2009.  Union Pacific states that comments were provided to the Towns, through Cornerstone, in accordance with their agreement, on June 1, 2009.  Further, it is stated that the Towns and Cornerstone have not, to date, submitted to Union Pacific a revised 30 percent design plan, as agreed.

8. Union Pacific contends that the Towns have proceeded to prepare an inconsistent application for a quiet zone at King's Crossing.

9. Union Pacific argues that Applicants are not proceeding with the subject project nor prosecuting the within application.  Applicants push for hearing, yet they acknowledge that changes are pending to the documents filed in the pending action.

10. Union Pacific requests dismissal as it will not prejudice Applicants, yet will avoid injustice on Union Pacific due to the accompanying litigation costs, personnel time, and attorneys' fees. 

11. On November 4, 2009, the Joint Response to Motion to Dismiss was filed by the Towns and Cornerstone.  The Towns and Cornerstone contend the Commission should consider various relevant factors, including the "length of the delay, the reasons for the delay, the prejudice that will result to the [other parties] by allowing the matter to continue, and the difficulties in trying the case as a result of the delay." Cornelius v. River Ridge Ranch Landowners Ass'n, 202 P.3d 564, 570 (Colo. 2009).  Based thereupon, they contend the motion should be denied.

12. The Towns and Cornerstone acknowledge that the delay in the proceeding has not been insubstantial but contends a significant responsibility therefore lies with Union Pacific.  Argument is made that uncertainty remains as to the status and adequacy of the preliminary plans for the project.

13. Cornerstone agreed to submit modified “30% plans.”  As of November 4, 2009, Cornerstone has contracted an engineering firm “to revise the existing plans and provide future design engineering.”  Response at ¶ 7.  Progress is being made to revise the plans by November 20, 2009.

14. Finally, the Town of Winter Park clarifies that exploration of a requested “quiet zone” at the existing crossing is not inconsistent with this Application and that such exploration should not imply that it does not wish to pursue the Application in this docket.

15. The Towns and Cornerstone dispute prejudice of furthering this proceeding and assures that dismissal will only result in the filing of a new application.  By further delaying the hearing, there will be additional time to revise filed information.  Finally, delays will not cause significant difficulties at hearing.

16. The Supreme Court recently reviewed the applicable standard for dismissal for failure to prosecute: 

The power to dismiss for failure to prosecute is in the sound discretion of the trial court. Cervi v. Town of Greenwood Village, 147 Colo. 190, 193, 362 P.2d 1050, 1052 (1961). Trial courts retain the discretion to dismiss an action with or without prejudice. 4 C.R.C.P. 41(b). The burden is on the plaintiff to prosecute a case "in due course without unusual or unreasonable delay." Cervi, 147 Colo. at 193, 362 P.2d at 1052. A trial court's decision to dismiss for failure to prosecute is not one that can be reviewed as a question of law, and should not be overturned absent proof of the court's abuse of that discretion. Rathbun v. Sparks, 162 Colo. 110, 116, 425 P.2d 296, 299 (1967).

Cornelius v. River Ridge Ranch Landowners Ass'n, 202 P.3d 564, 569 (Colo. 2009).

17. While generally applicable, it is notable that much of the Cornelius analysis addressed dismissal of a water case with prejudice.

18. This matter has been pending since 2005.  The Application was already amended once in 2006.

19. The Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings have been amended since the filing of the Application.

20. Notice to the public and adjacent property owners was provided in 2005.

21. In 2006, witness lists and copies of exhibits, including expert witness disclosures, were disclosed in accordance with Rule 26(a) Colorado Rules of Civil Procedure.

22. The Towns and Cornerstone disclosed an expert witness who has since passed away.  The sponsoring party has made no attempt to modify or supplement its disclosures.

23. In addition to the most recent delay addressed by Union Pacific, other delays have occurred earlier in this proceeding as summarized in Decision No. R08-0829-I.

24. On June 1, 2009, Applicants reported that on or about August 10, 2009, a revised 30 percent design for the structure in question would be provided.  Therein, it was also requested that the ordered frequency of status reports be reduced from quarterly to semi-annual.

25. The request to decrease the frequency of status reports from quarterly to semi-annually is telling as to the anticipation of progress in this matter.

26. Despite representations in the status report, no revised design drawings were provided to Union Pacific or filed with the Commission.

27. The Towns and Cornerstone acknowledge the plans filed in 2005 are undergoing modifications now anticipated to be completed in November 2009.  The filing could require amendment of the application. Union Pacific will be entitled to an opportunity to review and consider the modified plans.  Additional discovery may be necessary.  Previously disclosed witnesses, expert reports, and copies of exhibits might require supplementation.

28. The Towns and Cornerstone agreed with Union Pacific, and informed the Commission, that revised plans would be completed no later than August 10, 2009.  Obviously, the representation was uninformed as to the difficulties incurred in attempting to fulfill the representation.  The basis of the original commitment is unclear and, in any event, was not met.

29. The Towns and Cornerstone should have known that this matter could not be ready for hearing on January 4, 2010 when the filed preliminary plans did not reflect the project for which approval will be requested.

30. Voluminous filings have already been made in this proceeding over the years. Rather than attempt to coordinate those filings with future filings to reflect Applicants’ desires, the Commission and the Parties will most likely benefit from a clean slate.

31. In the pending docket, dismissal of the within action without prejudice will not affect the rights of the parties.  The date of filing of a proceeding has no affect on the effective date of the relief granted.  When Applicants determine how they wish to proceed with the project, a new application can be considered by the Commission.  A new proceeding will also better assure notice to those that will be affected by the proposed grade-separated crossing.

32. In absence of a specific filing deadline, Applicants can proceed more cautiously to ensure that modifications to the pending plans meet their needs and intentions.

33. Dismissal will preserve Commission and Union Pacific resources until Applicants are truly ready to proceed.

II. ORDER
A. The Commission Orders That:  
1. Union Pacific Railroad Company's Request for Shortened Response Time filed October 22, 2009 is denied as moot.

2. Union Pacific Railroad Company's Motion to Dismiss for Failure to Prosecute filed October 22, 2009 is granted.

3. The above-captioned application is dismissed without prejudice.

4. The docket is closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
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G. HARRIS ADAMS
______________________________
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� The revised plans will address property concerns raised by Union Pacific.
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