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I. STATEMENT
1. On September 9, 2009, Above the Rest Services, Inc., doing business as Evening Night Out Planner for Couples, Singles, Friends, Etc & Transportation Services (Applicant) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  

2. The Commission gave notice of the application on September 14, 2009.  As originally noticed, Applicant sought the following:

authority to operate as a contract carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand limousine service

between all points within a 25-mile radius of the intersection of Platte Avenue and Academy Boulevard, in Colorado Springs, Colorado.  

3. By minute entry during the Commission’s Weekly Meeting held October 28, 2009, the Commission referred the matter to an Administrative Law Judge (ALJ).  

4. RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs (Intervenor), timely intervened of right.

5. On or about October 20, 2009, the Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention was filed by Applicant and Intervenor.  The Parties have agreed that the authority sought in the application shall be restricted as follows:

a) Against transportation of passengers to or from the Colorado Springs Airport;

b) To the use of not more than four (4) vehicles; and

c) To the transportation of passengers as part of one of the packages of date planning services provided by Applicant as set forth in Exhibit A, attached hereto.

6.  “’A common carrier has the duty of giving adequate and sustained public service at reasonable rates, without discrimination. . . . A common carrier is held to the highest degree of care.’” Vassos v. Dolce International/Aspen, Inc., 2006 U.S. Dist. LEXIS 19370 (D. Colo. 2006), quoting De Lue v. Public Utilities Com., 169 Colo. 159, 166-67, 454 P.2d 939 (Colo. 1969).

7. While a common carrier must convey for all desiring its transportation, a contract carrier owes an obligation only to its contract customers.  Salida Transfer Co. v. Public Utilities Com., 792 P.2d 809, 810 (Colo. 1990) citing Denver Cleanup Service, Inc. v. PUC, 516 P.2d 1252, 1253 (Colo. 1977).

8. The undersigned ALJ has questions regarding the nature and type of the proposed transportation service.  A review of the Commission’s file does not provide sufficient information to demonstrate for whom services will be provided, if and whether transportation services are distinct identifiable service apart from other services provided, whether transportation services are incidental to a different primary service, or what entities are involved in the provision of services.  Further, the stipulation makes reference to an Exhibit A that was not included as part of the filing with the Commission.  As to the last restriction, clarification is sought as to whether service is restricted to one customer for the benefit of that customer’s business.  

9. A certificate of good standing for Above the Rest Services, Inc. is included as part of the application.  The application states that the trade name that Applicant will use is Evening Night Out for Planner Couples, Singles, Friends, Etc & Transportation Services.  However, other information included in the application indicates that the trade name is registered to an individual, Katherine Ann Hill.  Thus, the trade name under which operations will be conducted does not appear to be owned or registered by Applicant.

10. The Stipulation also proposes to limit the equipment available to the certificate holder to serve the public convenience and necessity to the use of not more than four vehicles.  

11. To be acceptable, restrictions must be restrictive in nature, clear and understandable, and administratively enforceable.   Both the authority and any restriction on that authority must also be unambiguous and must be wholly contained within the certificate of public convenience and necessity (CPCN).  Both must be worded in such a way that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of an authority granted by the Commission is found within the four corners of the CPCN, which is the touchstone against which the operation of a carrier is judged to determine whether the operation is within the scope of the Commission-granted authority.  

12. It is necessary to obtain factual evidence in support of the parties’ requested approval of the Stipulation in order to determine whether approval is in the public interest and whether the proposed restrictions negatively affect present or future public convenience and necessity.  Of particular note is the purpose and effect of limiting the equipment restriction and whether the ability to provide service will be hampered by the restriction.  

13. When evaluating restrictions such as those proposed, the future needs of the public are also a consideration.  A consideration is whether equipment restrictions serve primarily to limit the operation of the applicant, the ability to meet certificated obligations, and the efficiency of the operation to the public.  

14. To address the foregoing matters, an evidentiary hearing will be scheduled on the Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention for the taking of evidence in support of the parties’ requested approval of the Stipulation.  In order to ensure that parties’ interests are protected as to the merits and the underlying proceeding, consideration of the motion will be bifurcated from the remainder of the Docket.  The motion will be decided based on pleadings with regard thereto as well as any hearing held on the Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention.

II. ORDER  
A. It Is Ordered That:  
1. A hearing on the Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention filed October 20, 2009, is scheduled and will be held on the following date, at the following time, and in the following location:  

DATE:

November 16, 2009

TIME:

1:00 p.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway, Suite 250 
 

Denver, Colorado   

2. Consideration of the Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention will be bifurcated and decided apart from the underlying application. 

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                      Administrative Law Judge
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