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I. statement
1. On June 1, 2009, Tracfone Wireless, Inc. (Tracfone) filed the above-captioned application requesting designation as an Eligible Telecommunications Carrier (ETC) in the State of Colorado to offer Lifeline service to qualified households.

2. On October 15, 2009, Staff’s Motion to Compel Discovery and for Modification to the Procedural Schedule was filed by Staff of the Public Utilities Commission (Staff).  Staff primarily requests that discovery be compelled and that the procedural schedule be modified in light thereof.

3. Staff seeks to compel responses to discovery requests PUC 2-5, 2-20, 3-14, and 3-15, as attached to the motion.  Staff contends that the discovery propounded is reasonably calculated to lead to the discovery of admissible evidence regarding “other terms and conditions” of Tracfone’s proposed service, Tracfone’s ability to provide such service, and related consumer protection concerns.  Staff further contends that the discovery propounded is reasonably calculated to lead to the discovery of admissible evidence as to the fairness, justness, and reasonableness of Lifeline services.

4. Staff requests modification of the procedural schedule.  At the time of filing its motion, there were two business days prior to the deadline for filing Answer Testimony.  Staff contends that additional time will be necessary to complete Answer Testimony following production.  In light of other pending matters, Staff proposes that a hearing in this matter be scheduled in February 2010.

5. By Decision No. R09-1178-I, response time to Staff’s motion was shortened to October 23, 2009.

6. On October 23, 2009, Tracfone Wireless, Inc.’s Opposition to Motion to Compel and for Modification of the Procedural Schedule was filed.  Tracfone contends that § 214(e)(2) of the Communications Act of 1934, as amended (47 U.S.C. § 214(e)(2)) sets forth the legal requirements for a state commission to designate a carrier as an ETC.  Based thereupon, the discovery sought is not relevant to whether Tracfone meets the legal requirements for designation as an ETC.

7. Tracfone also contends that references to Rule 2187 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2 incorporates federal requirements and that the discovery sought is unrelated thereto.

8. Addressing § 40-15-502(3), C.R.S., Tracfone contends that the Colorado statute does not give jurisdiction over a wireless carrier’s costs nor authority to regulate wireless carriers generally.

9. A review of the propounded discovery demonstrates that it is largely reasonably calculated to lead to the discovery of admissible evidence and not imposed for any improper purpose.

10. Tracfone applied to receive federal subsidies through an ETC designation for areas in Colorado already served by a rural telephone company.  Designation for such areas must be shown to be in the public interest.  Discovery regarding the proposed terms and conditions of service are related to such a determination.

11. For all areas in Colorado, Tracfone’s application is unique in that it “seeks ETC designation solely to provide Lifeline service to qualifying Colorado consumers; it will not seek access to funds from the federal Universal Service Fund ("USF") for the purpose of providing service to high cost areas.”  Application at 1.   Tracfone proposes to provide a service to qualified customers for free.

12. The Tenth Circuit Court of Appeals has recognized Congress’ statement “that ‘[n]othing in this section shall affect the ability of a State to impose, on a competitively neutral basis and consistent with section 254 of this title, requirements necessary to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights of consumers.’" WWC Holding Co., Inc., v. Gregory E. Sopkin, 488 F.3d 1262 (10th Cir. 2007), quoting 47 U.S.C. § 253(b).

13. “For regulation aimed at promoting universal service, Section 254(f) provides a hierarchy in which states cannot conflict with the federal universal services program, but states are clearly authorized to build upon the federal program to support universal service.” Id. citing Qwest Corp. v. FCC, 258 F.3d 1191, 1203 (10th Cir. 2001).

14. The Colorado Legislature has recognized use of Llifeline programs to promote universal basic service and maintains a public interest goal of maintaining affordable and just and reasonably priced basic local telecommunications service for all citizens of the state.  § 40-15-502(3), C.R.S.

15. Rule 2187(c) provides that “all ETCs shall make available Lifeline service, as defined in § 54.401, to qualifying low-income customers.”  Pursuant to Rule 2187(a), the Commission can designate an ETC for a service area.  Thus, the Commission may consider the area that a provider is able to serve in designating such territory.  As a carrier seeking to provide Lifeline service, the Commission may consider the provider’s fitness and ability to provide service as well as the terms and conditions thereof.

16. In part, Tracfone attempts to address the merits of Staff’s positions as a defense to the production of discovery.  As such, it is premature.  While the merits will be addressed at hearing, Tracfone cannot refuse discovery based upon arguments that Staff will not prevail at hearing on such issues.

17. Tracfone refuses discovery based upon concerns regarding confidentiality and competitively sensitive information.  Such arguments, while perhaps having merit, have not been properly shown.  Relief is available pursuant to Rule 1100 of the Rules of Practice and Procedure, 4 CCR 723-1 and/or Rule 37 Colorado Rules of Civil Procedure.  However, the concerns raised have not been shown sufficient to deny disclosure at all.

18. Based upon the foregoing considerations, responses to discovery requests PUC 2-5 and 3-14 will be compelled. 

19. As to discovery request PUC 2-20, the content appears to be largely, if not totally within the scope of request PUC 2-5.  Thus, the request is unduly burdensome and not reasonably calculated to seek discovery beyond the scope of request PUC 2-5.   

20. As to discovery request PUC 3-15, because the scope of agreements requested in PUC 3-14 would encompass “roaming and/or exchange of traffic services,” the content requested in PUC 3-15 is within the scope of request PUC 3-14.  Thus, the request is unduly burdensome and not reasonably calculated to seek discovery beyond the scope of request PUC 3-14, if any.   

21. Additional time will be allowed for production of discovery compelled and consideration thereof in the preparation of answer testimony.  The hearing scheduled in this matter will be rescheduled and other procedural deadlines will be modified accordingly, as ordered below.

II. ORDER

A. It Is Ordered That:

1. Staff’s Motion to Compel Discovery and for Modification to the Procedural Schedule filed by Staff of the Public Utilities Commission on October 15, 2009 is granted in part consistent with the discussion above.

2. Currently ordered dates for the following events are vacated and the procedural schedule will be adopted for this proceeding as follows:

Event
Date
Answer Testimony & Exhibits
November 24, 2009

Rebuttal/ Cross-Answer Testimony & 
Exhibits
December 22, 2009

3. The dates scheduled for filing of stipulations, prehearing motions, and Simultaneous Post Hearing Statements of Position are vacated. A deadline for filings statements of position will be established at the conclusion of hearing.

4. The hearing currently scheduled in this matter on November 18 and 19, 2009 is vacated.

5. Hearings in this matter shall be conducted at the following date, time, and place:  

DATES:
January 7, 2010 and 

January 8, 2010

TIME:
9:00 a.m. (each day)

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado  

6. Tracfone Wireless, Inc. (Tracfone) is hereby ordered to provide a response to request PUC 2-5 in Staff of the Colorado Public Utilities Commission’s Second Set of Data Requests on or before November 9, 2009.

7. Tracfone is hereby ordered to provide a response to request PUC 3-14 in Staff of the Colorado Public Utilities Commission’s Third Set of Data Requests on or before November 9, 2009.

8. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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