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I. statement

1. The captioned proceeding was initiated on June 22, 2009, when Morgan County Cab, LLC (Morgan County Cab), filed an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. The application was published in the Commission’s Notice of Applications Filed on July 6, 2009.  As noticed, Morgan County Cab seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in taxi service, between all points in Morgan County, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand. 

3. On July 27, 2009, Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express (Dashabout), filed its Entry of Appearance and Petition for Intervention.

4. On August 5, 2009, Mile High Cab, Inc. (Mile High Cab) filed a Motion to Intervene by Permission.  Mile High Cab’s request to intervene permissively was granted on September 4, 2009.  See, Decision No. R09-0987-I.

5. On August 12, 2009, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

6. On September 4, 2009, the ALJ granted Morgan County Cab’s request that Caleb Maxson, its member/manager, be authorized to represent it in this matter pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(b)(II) and § 13-1-127(2), C.R.S.  See, Decision No. R09-0987-I.  That decision also set this matter for hearing on October 27, 2009, in Denver, Colorado, and established procedures and a procedural schedule. 

7. The matter was called for hearing by the ALJ at the assigned time and place.  Morgan County Cab appeared through Caleb Maxson.  Dashabout and Mile High Cab appeared through their respective legal counsel.  As a preliminary matter, Dashabout’s oral motion to dismiss the application as a result of Morgan County Cab’s failure to file or serve a list of its hearing witnesses and copies of its hearing exhibits as required by Decision No. R09-0987-I was denied.  During the course of the hearing Morgan County Cab presented testimony from its member/manager, Caleb Maxson.  It did not present testimony from any public witnesses or offer any exhibits into evidence.

8. At the conclusion of Morgan County Cab’s hearing, Dashabout moved for dismissal of the application on the ground that the applicant had failed to present a prima facie case for issuance of a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.  After hearing argument from the parties, the ALJ granted the motion to dismiss.  This recommended decision memorializes that ruling.

9. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. DISCUSSION, findings, AND CONCLUSIONS 

10. Morgan County Cab is a newly formed Colorado limited liability company located in Canon City, Colorado.  It seeks to provide taxi service as a common carrier within the geographic area described in paragraph 2 above.  It proposes to provide such service with two vehicles.  Mr. Maxson testified that Morgan County Cab has liquid capital of approximately $15,000 with which to initiate service, cell phones to facilitate communication between its employees and drivers, and an employee knowledgeable in the taxi business.  It believes there is a need for its proposed service based on its contention that there is currently no other passenger carrier serving the subject area and that such a service would be used by individuals too intoxicated to operate their own motor vehicles, elderly or disabled individuals, individuals whose personal vehicles are inoperable, and others.  

11. The legal standard governing a substantial portion of this application for taxi service is that of regulated monopoly.  See, § 40-10-105(2)(a), C.R.S.  Under the doctrine of regulated monopoly, an applicant has the heavy burden of proving by reliable and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  While the needs and preferences of an applicant’s proposed customers are probative of a public need for competitive services, they are not conclusive.  Morey v. PUC, 629 P.2d 1061 (Colo. 1981).

12. An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  See, 4 CCR 723-1-6203(a)(XII).  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  Although the Commission has never promulgated rules or regulations quantifying a specific financial fitness standard, it is generally recognized that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.

13. The evidence of record in this proceeding does not establish a prima facie case for a grant of the requested common carrier authority under the above legal standards.  The only evidence bearing on the issues of fitness, inadequacy of existing service, and public need for the proposed service came from Mr. Maxson, Morgan County Cab’s member/manager.  Such testimony was almost exclusively based on hearsay and, as a result, is inherently unreliable and can be given little, if any, evidentiary weight.  No evidence was presented from any member of the traveling public having first-hand knowledge of the availability or adequacy of existing transportation services within the territory sought to be served or the basis or extent of the public need for applicant’s proposed services.  

14. Evidence relating to Morgan County Cab’s ability to provide the requested service is also inadequate to establish its financial and operational fitness.  For example, no evidence was presented indicating that the two vehicles it intends to use would be sufficient to serve the area encompassed by the application or that its $15,000 in “start-up” capital would be sufficient to fund the company’s operations over any particular period of time.  Also, evidence relating to other facilities or personnel to be employed in rendering the proposed service was minimal.  

15. For all the foregoing reasons, the application must be denied.     

III. order

A. The Commission Orders That:

1. The captioned application of Morgan County Cab, LLC is denied.  

2. Docket No. 09A-468CP is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________

Administrative Law Judge
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