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I. statement

1. On June 1, 2009, San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Chauffeured Express (Applicant) filed an application to extend its authority under Certificate of Public Convenience and Necessity, (CPCN) PUC No. 1648 (Application).

2. On June 8, 2009, the Commission issued notice of the Application as follows:

For an Order of the Commission authorizing an extension of Item (I) (A) of Certificate of Public Convenience and Necessity PUC No. 1648 by elimination of certain restrictions.  Existing Item (I) (A) reads as follows: 

(I)
Transportation in taxi service, of 

passengers and their baggage: 

(A)
between all points within a 100-mile radius of the United States Post Office at Telluride, Colorado; 

(B)
from points in Montrose, Colorado and a 12-milre radius thereof to Grand Junction, Colorado and Walker Airfield, Grand Junction, Colorado, with the right to perform round-trip service; 

(C)
from points within a 12-mile radius of the intersection of Colorado State Highway No. 92 and U.S. Highway No. 50 at Delta, Colorado, to Grand Junction, Colorado, and Walker Airfield, Grand Junction, Colorado, with the right to perform round-trip service; and 

(D)
between all points located within that portion of San Miguel county lying within a 10-mile radius of Telluride, Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand.

RESTRICTIONS:  The existing restrictions read as follows:  

(A)
Item I.A. is restricted:

(1)
with regard to Mesa County, service must either originate or terminate in Telluride, Colorado, and provide service to or from any commercial aviation airport or bus terminal in Mesa County; 

(2)
to the use of equipment with a passenger capacity of eight or less, including the driver; 

(3)
against providing transportation originating at the La Plata County Airport; 

(4)
against providing transportation originating in Archuleta County, Colorado; 

(5)
against providing taxi service between points within Montrose County; 

(6)
against providing taxi service between points within Montrose County, on the one hand, and on the other hand, all points within a ten-mile radius of Delta, Colorado (including all points within the city limits of Delta, Colorado); and 

(7)
against providing taxi service between points within Montrose County, on the one hand, and on the other hand, all points within the Counties of Ouray, San Juan, and Hinsdale and that portion of Gunnison County within a 100-mile radius of the United States Post Office at Telluride, Colorado.

The proposed restrictions read as follows:  

Item (I)(A) is restricted: 

(1)
with regard to Mesa County, service must either originate or terminate in Telluride, Colorado, and provide service to or from any commercial aviation airport or bus terminal in Mesa County; 

(2)
to the use of equipment with a passenger capacity of eight or less, including the driver; 

(3)
against providing transportation originating at the La Plata County Airport; 

(4)
against providing transportation originating in Archuleta County, Colorado; and

(5)
against providing taxi service between points within Montrose County, on the one hand, and on the other hand, all points within the County of Hinsdale, State of Colorado, and that portion of Gunnison County within a 100-mile radius of the United States Post Office at Telluride, Colorado.

3. The Commission issued notice of the application on June 8, 2009.

4. At its July 15, 2009 Weekly Meeting, the Commission, by minute entry, deemed the Application complete and referred the matter to the undersigned Administrative Law Judge (ALJ).

5. Intervenors in this matter are Durango Transportation, Inc. (DTI) and Levtzow, LLC, doing business as Mountain Limo (Levtzow).

6. Pursuant to Decision No. R09-0970-I, a pre-hearing conference in this matter was scheduled for September 18, 2009 by telephone.  Legal counsel for Applicant appeared at the hearing, while legal counsel for the intervenors appeared by telephone.

7. A hearing in this matter was scheduled for November 19 and 20, 2009 in Montrose, Colorado pursuant to Decision No. R09-1071-I, issued September 23, 2009.

8. On September 28, 2009, Mr. Patrick J. Sheeran, attorney for Intervenor, DTI filed a Motion to Withdraw and for Pro Se Representation.  Mr. Sheeran states that due to health and scheduling problems, he is unable to further represent DTI in this matter.  Mr. Sheeran represents that he filed the proper notice of his intent to withdraw as required by Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(d).  In addition, Mr. Sheeran also represents that DTI has no objection to his withdrawal as its legal counsel.  On that same date, Mr. Sheeran filed a Notice of Motion to Withdraw.

9. On October 5, 2009, Applicant filed a Motion to Partially Set Aside and Modify Interim Decision No. R09-0911-I, and to Dismiss Intervention of Levtzow, LLC d/b/a Mountain Limo (Motion to Modify).  Applicant argues that a comparison of the scope of authority it seeks in this Application with the scope of Levtzow’s Certificate No. 47426 shows that Levtzow holds no authority of any type or nature in conflict with the authority sought in this docket.  Therefore, Applicant argues that Levtzow is not properly an intervenor of right in this matter and its intervention should be dismissed.  No response was filed to Applicant’s Motion to Modify.

10. On October 8, 2009, Applicant filed a reply to Mr. Sheeran’s Motion to Withdraw and for Pro Se Representation.  Applicant objects to allowing Mr. Arthur J. Olson, owner of DTI to represent DTI because Applicant believes the amount in controversy in this Application exceeds $10,000, and that Mr. Olson has not shown himself to be qualified to represent DTI under Rule 1201(b).  Alternatively, if Mr. Olson is allowed to represent DTI in this matter, Applicant requests that his participation in this case be limited to introducing DTI’s certificate only.  Applicant argues Mr. Olson should not be permitted to respond to, prepare, or argue pleadings, or examine or cross-examine witnesses.

11. Applicant takes the position that Mr. Olson has failed to show, pursuant to Rule 1201 and § 13-1-127, C.R.S., that DTI is a closely-held corporation or any other condition that would allow him to proceed pro se.  Rather, Applicant argues that it believes the amount in controversy does exceed $10,000, and Mr. Olson has failed to provide evidence satisfactory to the ALJ of his authority as an officer of DTI to appear on behalf of the entity.

12. On October 19, 2009, DTI, by and through Mr. Arthur J. Olson, President, requested that Mr. Olson be allowed to represent DTI pro se in this matter.  Among other things, Mr. Olson states that he is the sole owner of DTI’s 300 shares of stock.  Mr. Olson also represents that DTI has never been able to establish revenues that exceed $10,000 over a reasonable period of time and therefore, the amount in controversy does not exceed $10,000.  He argues that no restriction should be placed in his representation of DTI in this matter and his and DTI’s full legal rights should be observed.

II. findings

A. Legal Representation of DTI

13. Regarding Mr. Sheeran’s withdrawal as counsel for DTI, it appears that his Notice of Withdrawal and Motion to Withdraw are in conformance with Commission Rule 4 CCR 723-1-1201(d).  Further, no objection by DTI or any other party was made within ten days of the Notice of Withdrawal.  Therefore, Mr. Sheeran’s Motion to Withdraw as counsel for DTI is granted.

14. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent his or her own interests, or the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found this requirement to be mandatory.  While Applicant is correct that Commission Rules require generally that a party in a proceeding before the Commission must be represented by an attorney subject to the exceptions delineated in Rule 1201(b), as set out in Decision No. R09-0911-I, several exceptions apply to the general rule under § 13-1-127, C.R.S.

15. If DTI wishes to be represented by an individual who is not an attorney, then it must meet the legal requirements established in Rule 4 CCR 723-1-1201(b)(II).  This means that:  (a) DTI must be a closely-held entity; (b) the amount in controversy must not exceed $10,000; and (c) DTI must provide certain information to the Commission.  

16. It must establish that DTI is a closely-held entity, which means that it has no more than three owners.  See, § 13-1-127(1)(a), C.R.S.  DTI must also demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely-held entity before the Commission only if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the authority of the officer to represent the closely-held entity.

17. DTI’s statement in its October 19, 2009 pleading will be accepted as true and accurate that Mr. Olson is the sole owner of DTI’s 300 shares of stock, which therefore establishes that DTI is a closely-held entity.  

18. With regard to whether the amount in controversy here exceeds $10,000, the undersigned ALJ has previously held that the determination of the “amount in controversy” in an administrative hearing on an application for a CPCN is elusive at best.  Nothing in previous Commission decisions or case law provides guidance as to how to determine the amount in controversy in proceedings such as this.  

19. In matters where federal jurisdiction is argued, the “amount in controversy” burden of proof is upon the defendant to show that the value of the plaintiff’s claims exceed $75,000.  Certainly when § 13-1-127, C.R.S., refers to the “amount in controversy” in civil suits it refers to the value of the relief demanded, or the amount of monetary damages claimed in a lawsuit.  However, in matters such as application proceedings, since no monetary damages are implicated, or no relief demanded, the ALJ reasonably relied on the representations made by the Applicant that the amount in controversy here does not exceed $10,000.

20. Here, the Applicant claims that the amount in controversy does exceed $10,000 with nothing more to support its claim.  Applicant merely indicates that it “believes” the amount in controversy in this Application is more than $10,000.  However, in response to that belief, DTI represents that it has never been able to establish revenues that exceed $10,000 over a reasonable period of time regarding the areas sought in the Application and as a result, Applicant is in error that the amount in controversy here exceeds $10,000.  

21. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7), C.R.S.  As provided in Commission Rule 4 CCR 723-1-1500, “the proponent of the order is that party commencing a proceeding” or requesting certain relief.  

Here, DTI is the proponent of the relief requested since it seeks an order for relief to be represented pro se by Mr. Olson pursuant to its Motion.  DTI bears the burden of proof by a 

22. preponderance of the evidence.  See, § 13-25-127(1), C.R.S.; 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Dept. of Revenue, 717 P.2d 507 (Colo. App.1985).  While the quantum of evidence that constitutes a preponderance cannot be reduced to a simple formula, a party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

23. It is found that while the information provided by DTI is hearsay, nonetheless the information is reliable and DTI has met its burden of proof that the amount in controversy does not exceed $10,000.  While Applicant contested such representation, it provided no proof other than its belief that the amount in controversy does not exceed $10,000.  

24. Additionally, as indicated above, DTI has provided sufficient evidence that it is a closely-held entity with only one owner, Mr. Olson.  As the sole owner of DTI, Mr. Olson’s pleading of October 19, 2009 is sufficient to show he is authorized to represent the closely-held entity.  

25. Therefore, DTI has met all the requirements for representation by an officer of the entity and as a result, Mr. Olson is qualified to represent DTI in this proceeding.

B. Applicant’s Motion to Modify Interim Decision No. R09-0911-I

26. As discussed in more detail above, Applicant requests that the portion of Decision No. R09-0911-I that grants Levtzow intervenor of right status in this matter be modified and set aside.  

27. The undersigned ALJ agrees with Applicant that the scope of authority it seeks here, does not overlap or conflict with the authority held by Levtzow pursuant to its Certificate No. 47426.  It is axiomatic that to hold intervenor status as of right, an intervening party must possess an authority in good standing, that is being actively operated, which conflicts with the authority sought in the Application.  Applicant has provided sufficient information to indicate this is not the case with regard to Levtzow’s authority vis-à-vis the authority sought in the Application.

28. The ALJ notes that at the pre-hearing conference held on September 18, 2009, counsel for Levtzow acknowledged that his client would most likely withdraw its intervention because its authority did not overlap the authority sought in the Application.  This statement by its counsel binds Levtzow.  La Rocca v. Fernandez, 277 P.2d 232 (Colo.1954).

29. It is found that Levtzow has no interest in this proceeding either as an intervenor as of right or as a permissive intervenor.  It does not have a pecuniary or tangible interest in the subject matter of this proceeding because the authority sought by Applicant does not overlap nor conflict with Levtzow’s authority.  As a result, the ALJ will grant Applicant’s Motion to modify and set aside that portion of Decision No. R09-0911-I that grants Levtzow intervenor status in this matter.  Therefore, Levtzow is no longer an intervenor in this matter.  The sole intervenor in this proceeding is DTI.

III. ORDER

A. It Is Ordered That:

1. The Motion to Withdraw as Legal Counsel for Durango Transportation Inc., filed by Mr. Patrick J. Sheeran is granted.

2. The request of Mr. Arthur J. Olson, President of Durango Transportation Inc., to represent the company pro se in this matter is granted consistent with the discussion above.

3. The Motion of San Miguel Mountain Ventures, LLC doing business as Telluride Express &/or Chauffeured Express to Partially Set Aside and Modify Interim Decision No. R09-0911-I and to Dismiss the Intervention of Levtzow, LLC doing business as Mountain Limo is granted consistent with the discussion above.

4. Interim Decision No. R09-0911-I is modified and that portion of the Decision that grants an intervention to Levtzow, LLC doing business as Mountain Limo is set aside.

5. The intervention of Levtzow, LLC doing business as Mountain Limo is dismissed.

6. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� Section 13-1-127(1)(i), C.R.S., defines "officer" as "a person generally or specifically authorized by an entity to take any action contemplated by" § 13-1-127, C.R.S.  


� As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"


� See, R09-0340-I, issued April 1, 2009 at Sec.I, ¶13.
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