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I. statement

1. By Decision No. C09-0187, the Commission issued its Notice of Proposed Rulemaking (NOPR) regarding Rules Regulating Water and Combined Water and Sewer Utilities, 4 Code of Colorado Regulations (CCR) 723 Part 5.  The proposed rules were appended to Decision No. C09-0187 as Attachment A.  In that Order, the Commission also assigned this proceeding to an Administrative Law Judge (ALJ).  

2. Decision No. C09-0187 scheduled a rulemaking hearing for April 24, 2009.  At the time and place noticed, the ALJ called that hearing to order.  No one was present to make a statement concerning the proposed rule changes.  In addition, no written comment was received in advance of the rulemaking hearing.  

3. At that hearing, the ALJ announced that an additional hearing would be held in this proceeding and that the second rulemaking hearing would be held on June 25, 2009.  By Decision No. R09-0437-I, the ALJ scheduled the second rulemaking hearing.  

4. At the time and place noticed, the ALJ called the second rulemaking hearing to order.  No one was present to make a statement concerning the proposed rule changes.  In addition, no written comment was received in advance of the second rulemaking hearing.  

5. Review of the Commission file in this matter reveals that, as of the date of this Order, no written comment on the proposed rule changes has been received.  

6. The NOPR proposed rule changes that were made necessary by an amendment to § 40-1-103, C.R.S., that became effective on July 1, 2008.  Specifically, the statutory amendment changed the definition of public utility so that the definition now includes water service providers that provide a combined water and sewer service and, with that change, brought these combined water and sewer providers within the Commission’s jurisdiction.
  

7. Because no one commented on these proposed changes and because the ALJ finds them to meet the statutory requirements, the ALJ will accept, for purposes of this additional rulemaking notice, the rule changes that were the subject of the first two rulemaking hearings.  The proposed rule changes attached to this Order as Appendices A and B incorporate (i.e., do not show as changes) the rule changes proposed in Decisions No. C09-0187 and No. R09-0437-I.  

In the course of reviewing the rules following the second rulemaking hearing, the ALJ determined that the rules needed clarification.  First, there were instances in which the rules directed a utility to obtain Commission approval of a proposed course of action but neglected to 

8. explain the process by which that approval would be obtained.  Second, necessary cross-references to other rules were missing or incorrect.  Third, in some instances, there were, or appeared to be, conflicts among and between the rules.  As a result, the ALJ concluded that the identified issues should be addressed in this rulemaking;
 that the rules should be corrected and renoticed; and should be the subject of a third rulemaking hearing.  

9. The newly-proposed rulemaking changes (discussed below) are contained in Appendix A to this Order (version of the rules that shows the changes in red-lined format) and in Appendix B to this Order (version of the rules that shows the rule changes as they would be published in the Code of Colorado Regulations, without the red-lining).  As discussed above, the newly-proposed changes assume that the originally-proposed changes to the Part 5 rules have been adopted.  Rules that are not specifically discussed in this Order and in the NOPR and that are not changed in Appendices A and B do not come within the scope of this rulemaking proceeding.  The Commission does not propose to change rules that are not specifically discussed (i.e., fall outside the scope of this docket).  

10. The statutory authority for the proposed rules is found in §§ 40-2-108, 40-3-102, 40-3-103, 40-3-104.4, 40-4-101, 40-4-108, and 40-4-109, C.R.S.  The principal purposes of the proposed Rule amendments are to revise the rules to clarify the rules and to address identified issues pertaining to process.  

11. The proposed changes to Rule 5005 clarify the record-keeping and record maintenance requirements for sewer operations.  In addition, the proposed changes clarify the record retention requirements for, among other things, the result of all tests required by the Water Quality Control Division of the Colorado Department of Public Health and Environment and the records demonstrating compliance with the effluent limits established in the utility's Colorado Discharge Permit System permit issued by the Water Quality Control Division of the Colorado Department of Public Health and Environment.  

12. The proposed changes to Rule 5112(a) modify the definition of “small, privately owned water company” to make it clear the entities or units that are to be counted when determining whether a utility is a “small, privately owned water company.”  

13. The proposed changes to Rules 5112(b) through (h) clarify the five simplified regulatory treatment options available to a small, privately owned water company and explain the requirements of each option.  In addition, the proposed changes explain the procedures and process by which a small, privately owned water company may receive initial Commission approval of an option; the procedures and process by which a small, privately owned water company may receive Commission approval to change options; and the procedures and process by which a small, privately owned water company may, and the instances in which it must, terminate its simplified regulatory treatment.  Finally, the proposed changes to Rule 5112 add subsections (g) and (h).  

14. The proposed changes to Rule 5411 explain the procedures and process by which a water utility or a combined water and sewer utility receives initial Commission approval of its emergency notification plan and the procedures and process by which the utility may receive Commission approval of amended or changes emergency notification plans.  

15. Wording changes are proposed in the rules to clarify the rule, to correct references, to make references uniform throughout the rules, and to conform the rules to changes in the Commission process that have occurred since Docket No. 06T-501W (the last water utility rulemaking proceeding).  

16. The proposed amendments will be published in the November, 2009 edition of The Colorado Register.  In addition, interested persons may acquire a copy of the proposed amendments, either in hard-copy or electronic form, from the Commission's Records Management Unit.
  Finally, the proposed amendments are available on the Commission's website at www.dora.state.co.us/puc/rulemaking/RulemakingNotices.htm.  

17. Interested persons will limit their comments to the proposed rule changes only.  This rulemaking proceeding is not -- and should not be construed as -- an opportunity to reopen issues that were resolved in previous rulemaking proceedings.  The ALJ will take steps as necessary to limit comments to the rules that are the subject of this notice (see Appendix A and Appendix B to this Order).  

18. If they wish to do so, interested persons may submit written comments on the proposed amendments, including data, views, or arguments.  In addition, interested persons may present oral comments at hearing.  

19. The ALJ encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before the hearing, the ALJ requests that the comments be filed no later than November 25, 2009.  In the event interested persons wish to file reply comments before the hearing, the ALJ requests that the comments be filed no later than December 1, 2009.  Interested persons who submit comments are requested to submit the comments in paper and, when possible, in electronic format.  The Commission may post electronically-submitted comments to its website.  

20. The Commission will consider all comments, whether oral or written.  

II. ORDER  
A. It Is Ordered That:  
1. This Order and its Appendix A and Appendix B shall be filed with the Colorado Secretary of State for publication in the November, 2009 edition of The Colorado Register.  

2. A hearing on the proposed rules and related matters shall be held on the following date, at the following time, and in the following location:  

DATE:
December 8, 2009  

TIME:
1:00 p.m.  

PLACE:
Commission Hearing Room 

1560 Broadway, Suite 250 

Denver, Colorado  

3. Additional hearings may be scheduled as necessary.  

4. At the time set for hearing in this matter, interested persons may submit written comments and may present oral comments.  Interested persons may file written comments in this matter before hearing.  

5. On or before November 25, 2009, interested persons may submit initial written comments.  Those comments shall be submitted in paper and, when possible, in electronic format.  

6. On or before December 1, 2009, interested persons may submit reply written comments.  Those comments shall be submitted in paper and, when possible, in electronic format.  

7. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  The proposed changes are described in Decisions No. C09-0187 and No. R09-0437-I.  


�  The alternative was to commence a new rulemaking to address the identified issues.  The ALJ rejected this alternative because it was both administratively cumbersome and inefficient.  Given that there is an open rulemaking docket, the ALJ deemed it prudent and efficient to address the identified issues in this proceeding.  


�  The Records Management Unit may be contacted by telephone (303.894.2040) or by e-mail (� HYPERLINK "mailto:Cheryl.Fisher@dora.state.co.us" ��Cheryl.Fisher@dora.state.co.us�).  
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