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I. STATEMENT

1. The above-captioned application was filed by Applicant Flatirons Cab Corporation, doing business as Iron Cab (Iron Cab) on July 11, 2009.  The proceeding was consolidated with others and Docket No. 08A-241CP was designated as the primary docket.

2. The Commission gave notice of the application on July 21, 2008.  As originally noticed, the application sought the following authority:

a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in taxi service 

between all points in: the County of Gilpin; the County of Boulder, excluding the City of Longmont; and portions of the Counties of Broomfield and Jefferson contained within the following defined area: commencing at the intersection of U.S Highway 287 and the Boulder-Broomfield county line near Sunridge Circle, thence south on U.S Highway 287 to its intersection with West 6th Avenue, in Broomfield; thence east on West 6th Avenue to its intersection with Kohl Street, thence south on Kohl Street to its intersection with West Midway Boulevard; thence west on West Midway Boulevard to its intersection with Nickel Street; thence south on Nickel Street to its intersection with U.S Highway 287; thence east on U.S Highway 287 to its intersection with Main Street; thence south on Main Street to its intersection with West 112th Avenue; thence west on West 112th Avenue to its intersection with Wadsworth Boulevard; thence south on Wadsworth Boulevard to its intersection with West 108th Avenue; thence west on West l08th Avenue to its intersection with Simms Street; thence north on Simms Street to its intersection with State Highway 128; thence west on State Highway 128 to its intersection with the Boulder-Broomfield county line; thence initially heading north along the Boulder-Broomfield county line and thence following the Boulder-Broomfield county line to the point of beginning; and from said points, on the one hand, to all points in Colorado, on the other hand.  

3. By Decision No. C09-0207, the Public Utilities Commission (Commission) applied fitness metrics to the evidence presented by Iron Cab and found:  

We agree with the intervenors’ concern that Iron Cab’s two principals have no prior experience in the for-hire transportation industry.  We also find that Iron Cab does not necessarily understand the role of independent contractor drivers or the full extent of its ability to control or direct them under Colorado statutes and regulations.  Given the balance of evidence presented at the hearing, we find on balance that Iron Cab does not have sufficient managerial competence and experience for the authority proposed in its application,
 although it may have been sufficient for a smaller geographic territory.

Decision No. C09-0207 at ¶486.

4. Regarding the minimum efficient scale of operations, the Commission found:

Overall, we find that Iron Cab’s proposal is not minimally efficient for the geographic area it seeks to serve,
 although it could be minimally efficient for a smaller portion of that area.

We also agree with Yellow Cab and Mr. Rubino that Iron Cab’s staffing plan may not [be] sufficient for the scale of operation proposed.  However, it may be sufficient for a smaller operation serving a smaller geographic area.

Decision No. C09-0207 at ¶¶487-488.

5. The Commission expressed concerns about Iron Cab’s current cash balances and found that Iron Cab failed to show adequate access to capital.  Id. at ¶489.
6. The Commission found that there was insufficient evidence to determine adequacy of fixed physical facilities.  Id. at ¶490.  

7. The Commission found that Iron Cab’s dispatch system would be sufficient for the territory it seeks to serve.  Id. at ¶491.

8. Based upon the foregoing, the Commission concluded “that, considering its proposed scope of operations and geographic area, Iron Cab has not satisfied the metrics associated with the minimum efficient scale, managerial competence and experience, access to capital, and fixed physical facilities.  We therefore deny its application at this time.  However, we note that Iron Cab may be fit to serve a smaller area.  Because Iron Cab failed to meet its initial burden of proof, we need not evaluate whether its proposed service would be in the public interest.”  Id. at ¶492.
9. The Commission considered applications for rehearing, reargument, or reconsideration (RRR) of Decision No. C09-0207 filed by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab); MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta (Metro Taxi); and Iron Cab, among others.  

10. On April 29, 2009, the Commission granted the RRR to toll the statutory time period provided for in § 40-6-114(1), C.R.S., and invited the parties to comment on certain issues.  See Decision No. C09-0465, mailed May 1, 2009.  

11. By Decision No. C09-0781, the Commission granted RRR, in part, and denied, in part.  The Commission found that Iron Cab proposed a smaller service territory and included documents that were not part of the evidentiary record in its application for RRR.  The Commission found that Metro Taxi and Yellow Cab had no opportunity for discovery and cross-examination regarding such service area or any other new information contained in Iron Cab’s RRR.  Further, it was found that a hearing would be necessary to determine whether:  (1) the reduced service area requires a lesser degree of fitness or minimum efficient scale of operations; and, if so (2) whether Iron Cab met that level of fitness and minimum efficient scale of operations.  

12. The Commission bifurcated Docket No. 08A-300CP and referred the matter to an administrative law judge (ALJ) for a recommended decision.  The Commission explicitly stated that, during further hearings, Iron Cab may call the persons mentioned in the new documents attached to its RRR or any other persons as witnesses and present any other new evidence.  Id.
13. By Decision No. R09-0792-I, a prehearing conference was scheduled in the proceeding in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

14. By Decision No. R09-0578-I, procedures were established and a hearing was scheduled.  Notably, Iron Cab made clear during the prehearing conference that the only amendment to the pending application sought was to modify the geographic scope of authority.  Iron Cab chose not to present any additional evidence in its direct case to support the amended application.  

15. At the scheduled time and place, further hearing pursuant to RRR commenced.  During the course of the hearing, testimony was received from Mr. John Odde, President on behalf of Iron Cab.  Hearing Exhibits 73 and 74 were admitted into evidence.  No testimony was offered by any public witness.  

16. At the conclusion of the hearing, parties were afforded an opportunity to file closing statements of position on or before October 1, 2009.  Iron Cab, Yellow Cab, and Metro Taxi each timely filed Statements of Position.  

17. On September 11, 2009, after conclusion of the hearing, Flatirons Cab Corp., dba Iron Cab; Corrections and Clarifications to Exhibit #73 was filed.  The filing states “This will accurately describe the reduced service area depicted on the map entered as Exhibit #74.  These Exhibits Will Serve To Amend Iron Cab's Service Area In Its Application For Authority To Operate From The Public Utilities Commission.” 

18. On September 24, 2009, Metro Taxi filed the Motion to Strike Applicant's Self-Styled Corrections and Clarifications to Exhibit 73 Filed September 11, 2009.  Metro Taxi contends the filing is extra record material and should be stricken because it is not part of the evidentiary record and has not been subject to cross-examination.

19. The Commission previously recognized that the due process rights of Metro Taxi and Yellow Cab may be abridged if the Commission were to rely upon information outside the evidentiary record.

20. All parties shall have the right to cross examine witnesses who testify at the proceeding.  § 24-4-105(4), C.R.S.  For purposes of this decision, the record is statutorily defined in §§ 24-4-105 and 40-6-113, C.R.S.  Without leave, Iron Cab again offers additional evidence regarding Hearing Exhibit 74 and perhaps seeks to further amend the service area proposed.

21. Following referral of this docket for further proceedings, Iron Cab was afforded an opportunity to modify its application.  Disclosures were ordered and the matter proceeded to hearing.  That hearing concluded without provision for submission of further evidence.  The information submitted following the conclusion of the hearing and without an opportunity for cross-examination will be stricken.  Accordingly, the request to amend the application in accordance therewith will also be denied.

22. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.
II. FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS
23. In the hearing conducted following the referral for a recommended decision, Mr. Odde was the only witness that provided supplemental testimony in support of the application, as amended.  Iron Cab filed an amendment to the application on or about August 7, 2009 modifying the proposed geographic territory of the operating authority sought.  Hearing Exhibit 73.  Mr. Odde further addressed the requested scope of authority through a larger scale map, Hearing Exhibit 74.  The map included in Hearing Exhibit 73 is a reduced scale copy of Hearing Exhibit 74.

24. Iron Cab’s Final Statement of Position focuses upon Commission deliberations regarding the size of the proposed territory.  In response, Iron Cab proposes a smaller geographic territory with a smaller population than that originally proposed.  Beyond that, Iron Cab made no attempt to address any other findings made by the Commission and failed to demonstrate how the modified territory relates thereto.

25. The entirety of Mr. Odde’s testimony addressed Iron Cab’s proposed taxi service territory.  Iron Cab requests authority to "[p]ick up passengers within the city limits and bounded areas of Boulder, and connecting roads up to one mile east of the city limits of Boulder, and within the city limits and bounded areas of Louisville, and within the city limits and bounded areas of Superior in Boulder County Colorado, and connecting and adjacent areas as follows; From the Boulder city line at the intersection of Lookout Rd. and 75th St. south to Baseline Rd., then east on Baseline Rd. to Hwy 42, then south and continuing east on Hwy 42 to Exempla Cir., then east and around Exempla Cir to Campus Dr., then west on Campus Dr. to Hwy 287, then south on Hwy 287 to Hwy 121, then continuing south on Hwy 121 to 108th Ave., then west on 108th Ave. to N Simms St., then north on N Simms St. to Hwy 128, then west on Hwy 128 to McCaslin Blvd, then north on McCaslin Blvd to Hwy 36, then west on Hwy 36 back to the Boulder city limits." "Deliver passengers to all points within Colorado."  Hearing Exhibit 73.

26. Based upon the totality of evidence, it is clear that Iron Cab intends to serve all points within the territory identified on Hearing Exhibit 74 and from said points to all points in the State of Colorado.  

27. By Decision No. C09-0966, following bifurcation of this proceeding, the Commission has provided further clarification of the applicable burden of proof for different portions of Iron Cab’s proposed service territory.  As adopted by the Commission, ALJ Gomez addressed the governing legal doctrines applicable to Iron Cab’s application: “For those counties Applicant wishes to serve with a population of 70,000 or greater, that portion of the Application shall not be deemed to be an exclusive grant or monopoly, therefore, ‘the doctrine of regulated competition shall prevail.’  Id. at (2)(b)(I).  For those counties Applicant wishes to serve with a population of less than 70,000 - that portion of the Application shall be governed by ‘the doctrine of regulated monopoly.’  Id. at (2)(a).”  Decision No. C09-0781, citing Decision No. R09-0493-I and see Decision No. C09-0966.
28. The Commission has broad discretion in managing transportation markets.  Notably, as to service not subject to the regulated monopoly standard, this ALJ does not fully understand whether all providers must necessarily provide substantially adequate service to the entire service territory.  Illustratively, the Commission could determine to allow a greater number of smaller entrants to service a geographic territory which none could adequately serve alone.  In such an instance, fitness would be determined based upon the scope of operations authorized, rather than the geographic territory.  In any event, entry decisions based upon planned initial operations, without regard to the scope of authorized operations, impairs the Commission’s long-term ability to regulate the level of competition in the affected area.  Thus, fitness will be predominantly measured in terms of authorized operations, rather than planned operations.

29. Hypothetically, one might apply for a certificate of public convenience and necessity (CPCN) to serve all of Boulder County with an unlimited number of taxis.  Whether the applicant intends to commence operations with 2 taxicabs or 100 taxicabs, is but one relevant factor for consideration.  The public interest would likely not be served by the grant of an unrestricted CPCN based upon a demonstration of fitness to operate a company with only two taxicabs. The scope of authorized operations sought by the unrestricted entrant is worthy of major consideration.

30. In the case at bar, Iron Cab seeks unrestricted authority to provide service in the geographic territory identified on Hearing Exhibit 74.  Generally, the identified territory includes most, if not all, of the Cities of Boulder, Louisville, and Superior, as well as smaller portions of the Cities of Lafayette, Broomfield, and Westminster.  Without addressing specific populations, Iron Cab clearly retained the substantial majority of the populated areas originally requested.

31. As was made clear during cross-examination, there are inconsistencies between the written description of the intended and requested service authority included in Hearing Exhibit 73 as opposed to that identified on Hearing Exhibit 74.  

32. Aside from inconsistencies between Hearing Exhibits 73 and 74, there is an additional concern highlighted as to managerial competency.   The original notice prepared based upon the application filed is set forth in ¶2 above.  A careful review of Hearing Exhibit 74 indicates that Iron Cab proposes operations outside of the scope of the original notice provided.  There is a small area of proposed operations south of the Boulder/Jefferson County line and north of State Highway 128 (bisected by McCaslin Boulevard) which is beyond the scope of the notice provided in the docket. 

33. Iron Cab clearly is not able to accurately characterize its own intended geographic scope of operations in writing.  Mr. Odde offers Hearing Exhibit 73 and Hearing Exhibit 74 as consistent statements.  When asked on cross-examination how Iron Cab will identify whether callers requesting service are within its service territory, Mr. Odde only deferred testifying that an unidentified dispatcher will know territorial limits.

34. Unanswered concerns remain that Iron Cab’s two principals have no prior experience in the for-hire transportation industry.  In fact, perhaps concerns are elevated because the President (and manager) is not able to demonstrate a written understanding of the proposed geographic service territory depicted on Hearing Exhibit 74.  Despite intentions, it is not at all clear that Iron Cab can apply any geographic territory granted and operate within such scope.

35. Iron Cab offered no additional evidence to alleviate concerns as to management’s lack of demonstrated understanding of the role of independent contractor drivers or the full extent of its ability to control or direct them under Colorado statutes and regulations.  

36. Iron Cab offered no additional evidence about Iron Cab’s current cash balances or access to capital.  
37. Iron Cab offered no additional evidence to allow determination as to adequacy of fixed physical facilities.  

38. Although the scope of authority was modified on rehearing, no evidence was offered as to the impact thereof upon managerial responsibilities and obligations.  Iron Cab presented no evidence to address whether the reduced service area depicted in Hearing Exhibit 74 requires a lesser degree of fitness or minimum efficient scale of operations.
39. Given the balance of evidence presented at the hearing, it is found and concluded that Iron Cab failed to meet its burden of proof to demonstrate operational and financial fitness to provide the proposed authorized service. 

III. ORDER

A. The Commission Orders That:

1. The Motion to Strike Applicant's Self-Styled Corrections and Clarifications to Exhibit 73 Filed September 11, 2009, filed on September 24, 2009, is granted.  
2. Flatirons Cab Corp., dba Iron Cab; Corrections and Clarifications to Exhibit #73 filed on September 11, 2009, is stricken.
3. The above-captioned application filed by Applicant Flatirons Cab Corporation, doing business as Iron Cab on July 11, 2009 is denied.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Chairman Binz dissents from this finding but he will not be authoring a dissenting opinion.


� This is not to say that Iron Cab could not survive at such a small scale, but only that service to the public would be significantly less than ideal.
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