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I. STATEMENT  
1. On July 31, 2009, Rocky Mountain Natural Gas LLC (Rocky Mountain or RMNG) and SourceGas Distribution LLC (SourceGas Distribution) (collectively, Applicants) filed a Verified Joint Application.  By that filing, Applicants seek Commission approval of changes to their respective Colorado Gas tariffs pertaining to firm transportation on the Rocky Mountain system.  That filing commenced this docket.  

2. By Decision No. C09-0831, the Commission gave notice of the Joint Application and established an intervention period.  

3. A M Gas Transfer Corp. (A M Gas) timely filed a Motion to Intervene in this proceeding.  By Decision No. R09-1074-I, the Administrative Law Judge (ALJ) permitted A M Gas to intervene.  

4. American Gypsum Company (American Gypsum) timely filed a Motion for Leave to Intervene in this proceeding.  On September 17, 2009, American Gypsum withdrew that motion and did not become a party to this proceeding.  

5. Seminole Energy Services, LLC (Seminole), timely filed a Petition for Leave to Intervene in this proceeding.  By Decision No. R09-1074-I, the ALJ permitted Seminole to intervene.  

6. SourceGas Distribution Energy Services Company (SGES) timely filed a Petition for Leave to Intervene in this proceeding.  By Decision No. R09-1074-I, the ALJ permitted SGES to intervene.  

7. Staff of the Commission (Staff) timely intervened of right in this proceeding.  

8. The Intervenors in this proceeding are A M Gas, Seminole, SGES, and Staff.  Rocky Mountain, SourceGas Distribution, and the Intervenors individually are a Party and collectively are the Parties.  

9. By Minute Order, the Commission assigned this matter to an ALJ.  By separate Minute Order, the Commission deemed the application complete as of August 26, 2009.  Applicants did not file their direct testimony and exhibits at the time they filed the Joint Application.  Pursuant to § 40-6-109.5, C.R.S., a Commission decision on the Joint Application should issue on or before March 24, 2010.  

10. By Decision No. R09-0962-I, the ALJ scheduled a prehearing conference in this matter for September 11, 2009.  Applicants filed a Joint Unopposed Motion for Continuance of Prehearing Conference.  By Decision No. R09-1006-I, the ALJ granted the Motion and rescheduled the prehearing conference for September 18, 2009.  

11. On September 18, 2009, the Parties filed a Joint Motion for Approval of Stipulation and Agreement in Resolution of Proceeding (Joint Motion).  Accompanying the Joint Motion was the Stipulation and Agreement in Resolution of Proceeding (Stipulation).
  The Stipulation is signed by the Parties, by Tiger Natural Gas, and by Energy Options, LLC (collectively, the Stipulation Parties).  By the Joint Motion, the Parties requested that the prehearing conference scheduled for September 18, 2009 be vacated and that the ALJ schedule, if deemed necessary, an evidentiary hearing on the Joint Motion.  

12. On September 23, 2009, by Decision No. R09-1074-I, the ALJ granted the relief requested by the Joint Motion and scheduled an evidentiary hearing on the Joint Motion for September 28, 2009.  In Decision No. R09-1074-I, the ALJ asked the Stipulation Parties to respond to questions concerning the Stipulation and appended tariff sheets.  

13. The evidentiary hearing on the Stipulation was held as scheduled in Denver, Colorado on September 28, 2009.  The ALJ heard the testimony of six witnesses.  Rocky Mountain and SourceGas Distribution presented the oral testimony of Messrs. William H. Meckling
 and James M. Elliott
 in support of the Stipulation.  A M Gas presented the oral testimony of Mr. Barton J. Levin in support of the Stipulation.
  Seminole presented the oral testimony of Mr. James Krebs in support of the Stipulation.
  SGES presented the oral testimony of Mr. Peter J. Vint in support of the Stipulation.
  Staff presented the oral testimony of Mr. Billy Kwan in support of the Stipulation.
  

14. At the evidentiary hearing, Hearing Exhibit No. 1
 and Confidential Hearing Exhibit No. 1-A
 were offered and admitted in evidence.  

15. The Parties responded to the questions posed in Decision No. R09-1074-I and to the questions posed by the ALJ at the evidentiary hearing.  The ALJ finds that the responses address in full the issues of concern to the ALJ.  

16. In accordance with, and pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT AND DISCUSSION  
17. Rocky Mountain is an intrastate pipeline located on the Western Slope of Colorado.  Rocky Mountain provides wholesale Resale Service for SourceGas Distribution and transportation service in accordance with tariffs filed with and approved by the Commission.  

18. Rocky Mountain is a "public utility," as that term is defined in § 40-1-103(1), C.R.S., and is subject to the jurisdiction of the Commission with respect to the natural gas utility service that it provides in Colorado.  

19. SourceGas Distribution is a local natural gas distribution company that performs natural gas retail sales service and distribution transportation service to approximately 85,000 residential, commercial, industrial, and agricultural customers in two Base Rate Areas
 in Colorado, including customers served from its system on the Western Slope of Colorado.  SourceGas Distribution provides retail sales service and transportation service in accordance with tariffs filed with and approved by the Commission.  

20. SourceGas Distribution is a "public utility," as that term is defined in § 40-1-103(1), C.R.S., and is subject to the jurisdiction of the Commission with respect to the natural gas utility service that it provides in Colorado. 
Intervenor A M Gas is a marketer and shipper of natural gas on the Rocky Mountain and SourceGas Distribution Western Slope systems.  A M Gas purchases natural gas for SourceGas Distribution end-use customers; purchases upstream transportation service from Rocky Mountain and others on their behalf; makes nominations on their behalf; and serves as 

21. their agent in arranging transportation service on the SourceGas Distribution system to obtain final delivery of gas to their meters.  
22. Intervenor Seminole is a marketer of natural gas and a potential shipper on the Rocky Mountain system.  

23. Intervenor SGES is a gas marketing company and a potential shipper on the Rocky Mountain system.  

24. Intervenor Staff is litigation Staff of the Commission as identified pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a).  

25. Additional findings of fact are contained throughout this Decision.  

A. Background to Filing of the Application.  
26. Historically and traditionally, Rocky Mountain’s primary service has been the General Resale Service (Resale Service) that it provides to support the sales service provided by SourceGas Distribution to end-users on the Western Slope of Colorado.  Rocky Mountain is the interconnecting intrastate pipeline for Transportation Service on SourceGas and SourceGas’ end-use customers.  Transportation Service has been offered on the Rocky Mountain system only to the extent of available capacity.  
27. Until March 30, 2007, Kinder Morgan, Inc. (Kinder Morgan), provided natural gas service to Colorado customers now served by SourceGas Distribution.  Kinder Morgan also owned Rocky Mountain Natural Gas Company, the predecessor to Rocky Mountain.  By its Decision No. C07-0247, issued in Docket No. 06A‑533G, the Commission approved Kinder Morgan’s sale and transfer of all of its interest in its Colorado utility retail assets to SourceGas Distribution and the related transfer of ownership of SourceGas Distribution.  That Decision also approved the sale of Rocky Mountain Natural Gas Company to SourceGas LLC, SourceGas Distribution’s parent company.  
28. During the proceedings in Docket No. 06A-533G, a would-be shipper on the Rocky Mountain system raised the issue of whether shippers could receive access to additional capacity for Transportation Service on the Rocky Mountain system.  As a resolution of that issue, Rocky Mountain agreed to make a filing with the Commission, by which it would propose a means to allow for the requested access to capacity that can be used to provide Transportation Service.  This agreement is discussed in Decision No. C07-0247.  
29. In compliance with their agreement in Docket No. 06A-533G, on August 3, 2007, Rocky Mountain filed its Advice Letter No. 59 and SourceGas Distribution filed its Advice Letter No. 223.  Even before the Advice Letters No. 59 and No. 223 filings were made, however, Applicants had entered into discussions with existing and would-be shippers on the Rocky Mountain system with respect to the content of those filings and issues raised thereby.  From and after the date of those filings, Applicants continued discussions with those parties, and additional interested parties, for the purpose of achieving a negotiated resolution of the issues raised by the Advice Letter filings.
  The referenced discussions continued over an extended period.  
By late June 2009, Applicants believed that they had reached an agreement in principle with all participants, including Staff, on a resolution of the issues raised by the Advice 

30. Letters No. 59 and No. 223 filings.  Applicants began working on a written agreement to be submitted to the Commission for approval.  
31. As a goal of the participants was to achieve an early effective date for the tariff sheets to be filed with the settlement, after consultation with Commission counsel, Rocky Mountain and SourceGas Distribution settled on an approach that involved withdrawing the Advice Letter filings and filing in their stead an Application requesting expedited approval of the tariff sheets that would be appended thereto.  
32. On June 24, 2009, Rocky Mountain filed with the Commission a letter noticing the withdrawal of its Fifth Amended Advice Letter No. 59 and the tariff sheets that accompanied that Advice Letter.  By Decision No. R09-0726, the ALJ noticed the withdrawal of Fifth Amended Advice Letter No. 59 and the accompanying tariff sheets; permanently suspended those tariff sheets; vacated the intervention period; and closed the docket.  
33. On June 24, 2009, SourceGas Distribution filed with the Commission a letter noticing the withdrawal of its Fifth Amended Advice Letter No. 223 and the tariff sheets that accompanied that Advice Letter.  By Decision No. R09-0727, the ALJ noticed the withdrawal of Fifth Amended Advice Letter No. 223 and the accompanying tariff sheets; permanently suspended those tariff sheets; vacated the intervention period; and closed the docket.  
34. On July 31, 2009, Rocky Mountain and SourceGas Distribution filed their Joint Application initiating this proceeding.  On September 18, 2009, the Parties filed their Joint Motion and the Stipulation.  No testimony had been filed in this proceeding.  
B. Burden of Proof and Other Applicable Principles.  
35. Applicants seek Commission authorization to change their existing tariffs for the purpose of making capacity available for Firm Transportation Service (Transportation Service) on the Rocky Mountain system.  As proposed, this availability of capacity will be achieved by allowing:  (a) end-use sales customers of SourceGas Distribution to elect to convert to Transportation Service; and (b) SourceGas Distribution to assign to each converting customer the level of capacity that SourceGas Distribution holds on the Rocky Mountain system for service to the customer.  If this Application is approved, each Applicant will file an advice letter to implement the approved tariff changes on not less than one business day’s notice.  

36. As the proponents, Applicants bear the burden of proof by a preponderance of the evidence as to each of its proposed changes.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  Rocky Mountain and SourceGas Distribution must establish that the proposed changes and additions to their gas tariffs meet the statutory standard found in § 40-3-101, C.R.S.  That standard requires the tariffs to contain rates, terms, and conditions that are just, reasonable, and sufficient (i.e., in the public interest).  

37. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

38. The purpose of this proceeding is to determine whether the proposed changes to the Rocky Mountain and SourceGas Distribution Tariffs, if adopted, result in rates, terms, conditions, and classifications that are just, reasonable, and sufficient (i.e., in the public interest).  In addition, the Stipulation Parties have presented a Stipulation to resolve the issues in this case.  

39. For making decisions on tariffs and for reviewing stipulations, the Commission has guiding or governing principles.  

40. First, the Commission has an independent duty to determine matters that are within the public interest.
  Caldwell v. District Court, 692 P.2d 1085, 1089 (Colo. 1984).  As a result of that independent duty, the Commission is not bound by the proposals made by the Parties; and the Commission may set the conditions or may establish the limitations that the Commission deems necessary to assure that the final result is just, is reasonable, and is in the public interest provided the evidentiary record supports the result and provided the reasons for the choices made (e.g., policy decisions) are stated.  

41. Second, the Commission has an independent duty to review a settlement.  The Commission has stated that it  

has a long standing policy of encouraging settlements.  In particular [in] Rule 4 Code of Colorado Regulations (CCR) 723-1-1408, the Commission encourages settlements by parties.  However, ... the same rule allows the Commission to approve, [to] deny, or [to] require a modification of the settlement.  Moreover, in [Rule] 4 CCR 723-1-1407(a), the ability of [the] Commission to require a modification of a stipulation, in addition to approving or denying, is explicitly permitted.  The intent of [Rule 4 CCR 723-1-]1408, while encouraging settlement, is not to grant carte blanche approval of such agreements, no matter the policy implications.  Such a reading of the rule would be wholly contrary to [the Commission's] public interest charge to ensure just and reasonable rates to the citizens of Colorado.  

 
...  [A]ll settlements in matters before the Commission are negotiated under the premise that [the Commission] possess[es] the authority to deny, or [to] make changes to, a settlement as [it] deem[s] necessary.  Notably, such authority may also encourage parties to adopt reasonable positions in their work towards a settlement.  

 
...  [T]he Commission has broad[] authority and responsibility for all classes of customers, to insure a settlement meets the public interest standard and will result in just and reasonable rates.  [The Commission] ... may ... review the settlement as a whole, and [may] order any changes to fit the broader issue of the public interest for all classes of customers.  

Decision No. C07-0677 at ¶¶ 14-16.  When necessary and prudent to do so, the Commission will not hesitate to modify the terms of a settlement presented to it.  See also Decision No. C03-0670 at ¶ 16 ("Notwithstanding the parties' agreement to resolve this case as set forth in the Settlement, it is the Commission's independent obligation to review the Settlement to ensure it is just and reasonable").  

42. With these standards and principles in mind, the ALJ considered the Application and the Stipulation in light of the record in this case.  

C. Description of the Stipulation’s Appendices.  
43. The Stipulation and its Appendices A through E are appended to this Decision as Attachment 1.
  As noted above, the Stipulation has seven appendices, five of which are public information and two of which are filed under seal.  Each of the appendices is described here.  

44. Appendix A addresses the process to determine receipt and delivery point allocations among users of the Rocky Mountain system.  

45. Appendix B contains redlines of the changes proposed to sheets within the Rocky Mountain Tariff.  

46. Appendix C contains clean versions of the changes proposed to sheets within the Rocky Mountain Tariff.  

47. Appendix D contains redlines of the changes proposed to sheets within the SourceGas Distribution Tariff.  

48. Appendix E contains clean versions of the changes proposed to sheets within the SourceGas Distribution Tariff.  

49. Confidential Appendix F contains the calculations of the Maximum Daily Delivery Quantity (MDDQ) for SourceGas Distribution end-use customers receiving Transportation Service through A M Gas.  

50. Confidential Appendix G shows the primary receipt point to delivery point pathing
 for customers receiving Transportation Service from A M Gas that will be in place until May 1, 2011 or, with respect to an individual customer, until the customer ceases taking Transportation Service.  
D. Settlement of Issues.  

1. Access to Capacity.  

51. The Stipulation permits SourceGas Distribution to assign firm capacity on the Rocky Mountain system to an end-user on the SourceGas Distribution system (End-Use Party) that wishes to transport gas on a firm basis on the Rocky Mountain and SourceGas Distribution systems.  Specifically, an End-Use Party taking sales service on the SourceGas Distribution system will be permitted to convert to Transportation Service, and, in that event, will be assigned the level of firm capacity that SourceGas Distribution holds on Rocky Mountain for that customer.  

52. Witnesses Meckling, Krebs, Levin, and Vint each testified at hearing that these assignments will achieve the goal of opening up access to firm transportation capacity on the Rocky Mountain system.  No Party rebutted, opposed, or contested this feature of the Stipulation.  Rather, each of the existing and potential shipper parties expressly approved of the proposal to open up capacity for Transportation Service on the Rocky Mountain system.  

53. The ALJ finds that the tariff sheets appended to the Stipulation and to this Decision create a process for capacity assignments that will allow additional End-Use Parties on the SourceGas Distribution Western Slope system to elect Transportation Service over sales service.  The ALJ finds that this result is in the public interest.  
2. Determination of Maximum Daily Delivery Quantity (MDDQ).  

54. Section IV of the Stipulation
 addresses determinations of design peak day MDDQs for the system and for individual End-Use Parties using Transportation Service.  The MDDQ is the amount of natural gas required at a town border station, or other delivery point on the Rocky Mountain system, on the design peak day.  

55. Rocky Mountain calculated the current design peak day MDDQs on the Rocky Mountain system as 113,457 Mcf.  This total reflects four categories of load.  The first category is load explained by weather, as measured by Heating Degree Days.
  The second category is load that is not explained by the occurrence of weather but is attributable primarily to use of snow melt equipment and winter occupancy levels at resort homes, condominiums, and hotels.
  The third category is new load on the Rocky Mountain system that is expected during the heating season.
  The fourth category is a five percent contingency to ensure that sufficient capacity is held on the Rocky Mountain system to provide reliable service to customers.
  The contingency is necessary and appropriate because the other load categories all use estimates.  

56. This Section of the Stipulation also addresses the process for establishing the initial MDDQ levels for new firm transportation customers taking advantage of capacity on the Rocky Mountain system that is made available as a result of the stipulated tariff changes.  

57. Subject to any customer migration between Resale Service and Transportation Service prior to the effective date of the tariff sheets incorporated in the Stipulation, the MDDQ held by SourceGas Distribution on the Rocky Mountain system will be 107,246 Mcf.  At present, A M Gas has access to the remaining 6,211 Mcf of design peak day capacity on Rocky Mountain.
  

58. Beginning in 2010, Rocky Mountain annually will reevaluate its design peak day requirements.  Based on its reevaluation and the MDDQs required for Transportation Service, Rocky Mountain will reset all Resale Service and Transportation Service MDDQs effective May 1 of each year.  Rocky Mountain has the discretion to update the MDDQ levels more frequently than annually.  

59. No Party rebutted, opposed, or contested the features of the Stipulation addressing determination of individual and aggregate MDDQs.  The ALJ finds that the processes reflected in the Stipulation respecting determination of individual and aggregate MDDQs are appropriate.  

3. Transportation Pathing.  

60. Section V of the Stipulation addresses the pathing
 of gas for customers (Resale Service and Transportation Service) using the Rocky Mountain system on a firm basis.  For all customers, except the approximately 121 existing A M Gas End-Use Parties whose present pathing is grandfathered until April 30, 2011,
 the primary receipt point-to-delivery point pathing assignment of capacity will be based on Rocky Mountain’s segment analysis of the physical gas flows on the design peak day.  The results of this analysis are contained in Appendix A to the Stipulation.  

61. The analysis and corresponding assignments are designed to ensure that each customer behind the same town border station will have the same primary receipt point-to-delivery point capacity allocation.  In conjunction with the annual May 1 reset of MDDQs, as described in Section IV of the Stipulation, Rocky Mountain will update the contract physical flows with a new segment analysis.  The transportation pathing for any of the approximately 121 current A M Gas End-Use Parties still taking Transportation Service as of May 1, 2011 will be determined using the segment analysis as of May 1, 2011.  

62. No Party rebutted, opposed, or contested the features of the Stipulation addressing transportation pathing and the limited-time grandfathering granted to existing A M Gas End-Use Parties through April 30, 2011.  The ALJ finds that the transportation pathing provisions reflected in the Stipulation are appropriate.  

4. Nominations and Balancing.  

63. As provided for in Section VI of the Stipulation, a shipper will be permitted to submit nominations to off-system points on a secondary delivery point basis.  A shipper or agent with a firm transportation agreement will be permitted to aggregate and to net on-system and off-system imbalances across the entire Rocky Mountain system.  Shippers or agents with a master agreement
 will be permitted to trade on-system and off-system imbalances with other shippers across the entire Rocky Mountain system.  

64. No Party rebutted, opposed, or contested the features of the Stipulation addressing nominations and balancing.  The ALJ finds that these provisions of the Stipulation, with one clarifying modification discussed later in this Decision, are appropriate.  

5. Contracting Forms.  

65. As addressed in Section VII of the Stipulation, capacity on the Rocky Mountain system will follow an End-Use Party desiring to transport on the SourceGas Distribution system.  The End-Use Party may have a contract with Rocky Mountain for firm transportation service.  Alternatively, the End-Use Party may use the services of a marketer or broker or other representative through execution of an agency agreement between the End-Use Party and an agent under the agent’s master agreement.  A master agreement is a firm transportation service agreement held by an agent.  Rocky Mountain will determine the level of capacity held by each firm shipper on its system, as detailed in Section IV of this Stipulation.  

66. In order to streamline the contracting process, the Tariffs of Rocky Mountain and SourceGas Distribution have been revised to include the following forms of agreements with respect to Transportation Service:  Distribution Transportation Service Request and Agreement (SourceGas Distribution), Agency Agreement for areas not served by Rocky Mountain (SourceGas Distribution), Request for Firm Transportation Service (Rocky Mountain), Agency Agreement (Rocky Mountain), Firm Transportation Service Agreement (Rocky Mountain), and Change of Agent (Rocky Mountain).  

67. With respect to the Distribution Transportation Service Request and Agreement proposed for the SourceGas Distribution Tariff, the Stipulation Parties agreed to make streamlining changes.  The Form of Distribution Transportation Service Request and the Form of Distribution Transportation Service Agreement are combined into a single form.  Rocky Mountain will obtain the necessary consent of the End-Use Party before SourceGas Distribution shares with Rocky Mountain certain customer-specific data, such as peak day and usage information, about the End-Use Party.  

68. With respect to the Agency Agreement for Areas Not Served by Rocky Mountain proposed for the SourceGas Distribution Tariff, the Stipulation Parties agreed to revise this form to be consistent with the changes made to the form applicable to Transportation Service on the Rocky Mountain system.  The Agency Agreement signed by a shipper using on-system Transportation Service on the Rocky Mountain system will provide authorization for all of the functions needed to enable transportation service on the SourceGas Distribution system.  The Form of Agency Agreement included in the SourceGas Distribution Tariff only applies to distribution transportation service that occurs in service areas not served by Rocky Mountain.  
69. With respect to the Request for Firm Transportation Service proposed for the Rocky Mountain Tariff, the Stipulation Parties agreed to revisions to reduce the amount of information that a prospective shipper is required to provide to Rocky Mountain.  The experience with Transportation Service that Rocky Mountain has acquired in the last two decades supports the Stipulation Parties’ proposal to eliminate unnecessary information from this form.  This form also serves as the document describing the capacity and pathing requirements that the requesting end-use customer must obtain on Rocky Mountain.  Billing for the demand rate will be according to the capacity listed in the request form(s).  

70. With respect to the Agency Agreement proposed for the Rocky Mountain Tariff, Rocky Mountain’s experience is that an End-Use Party using an agent relies upon the agent to perform all of the functions required of a shipper (e.g., making nominations, addressing billing issues, receiving notices).  Reflecting this experience, the Stipulation Parties agreed to change this form to provide that the agent will be responsible for all functions normally expected to be performed by a shipper.  The portion of the form agreement that required the shipper and the agent expressly to designate functions to be performed by the agent has been removed.  

71. With respect to the Firm Transportation Service Agreement proposed for the Rocky Mountain Tariff, the Stipulation Parties agreed to revise this form to remove several provisions that are now addressed either in the Firm Transportation Service Rate Schedule FTS-1 or in the General Terms and Conditions of the Rocky Mountain Tariff.  

72. The Stipulation Parties agreed to propose a Change of Agent form for the Rocky Mountain Tariff to assist RMNG in the transactional record keeping required by Rule 4 CCR 723-4-4206(f).  

73. No Party rebutted, opposed, or contested the contract form proposals of the Stipulation.  The ALJ finds that the transportation-related forms proposed through the Stipulation will streamline the contracting process and are appropriate.  

6. Contracting Processes.  

74. As proposed within Section VII of the Stipulation, an End-Use Party or its agent will take three steps to complete the contract process to effectuate Transportation Service on the Rocky Mountain and SourceGas Distribution systems.  

75. In the first step, the End-Use Party (a) completes a Distribution Transportation Service Request and submits it to SourceGas Distribution; (b) completes a Request for Firm Transportation Service and submits it to Rocky Mountain; and (c) completes an Agency Agreement, if an agent is desired, and submits it to Rocky Mountain.  A Credit Application will also be required to determine deposit requirements of the shipper.  The Stipulation Parties have not proposed any changes to the credit application as it currently appears in the Rocky Mountain Tariff.  

76. In the second step, Rocky Mountain evaluates the submitted Request for Firm Transportation Service.  It may approve the request or may require additional information, such as when a deposit or facilities agreement may be necessary.  At this time, Rocky Mountain also will calculate the MDDQ required by the End-Use Party.  SourceGas Distribution separately will evaluate the Distribution Transportation Service Request.  If Rocky Mountain approves the request, a copy of the completed Request with the MDDQ information will be returned to the End-Use Party and, if applicable, its agent.  The MDDQ will be attached to the master agreement as requests with agency agreements are received from End-Use Parties designating the agent.  

77. In the third step, once Rocky Mountain’s approval of the Request for Firm Transportation Service is received, the requesting End-Use Party and Rocky Mountain will execute a Firm Transportation Agreement.  If the End-Use Party has designated an agent in the request, the approved Request and Agency Agreement will be attached to the master agreement of the specified agent.  An executed Firm Transportation Agreement will not be required from the End-Use Party when it has designated an agent which has a master agreement.  

78. If an End-Use Party that is receiving Transportation Service under a master agreement decides to take Transportation Service on the Rocky Mountain system using a different agent, the End-Use Party must submit a Change of Agent Form and new Agency Agreement.  Both forms must be signed by the End-Use Party and the new agent.  Once those forms are received by Rocky Mountain, the approved request form of that End-Use Party will be removed from the master agreement of the former agent’s master agreement and attached, along with the Change of Agent Form and new Agency Agreement, to the new agent’s master agreement.  Rocky Mountain will notify the former agent within one week of receiving the Change of Agent form.  A copy of the Change of Agent form will be attached to the former agent’s master agreement.  

79. In the event that an End-Use Party on distribution transportation service with an agent notifies SourceGas Distribution of the customer’s intention to return to sales service, SourceGas Distribution will notify the former agent within one week of receiving such notice.  

80. No Party rebutted, opposed, or contested the contract process provisions of the Stipulation.  The ALJ finds that the contracting processes proposed in the Stipulation are appropriate.  

7. Additional Proposed Tariff Changes.  

81. The Stipulation Parties proposed tariff changes, in addition to those originally submitted with the Application, to effect the provisions of this Stipulation.  These are listed and described in the Stipulation (Attachment 1 to this Decision) at 17-20.  

82. The ALJ finds an inconsistency between the text of Section 5.3.e.(1) and the text of Section 5.3.e.(2) on Sheet No. 27 of the Rocky Mountain firm transportation rate schedule.  Section 5.3.e.(1) states that a shipper may request that its imbalance not be posted on Rocky Mountain’s interactive website, while Section 5.3.e.(2) states that “the Company will reflect the trade in both trading shippers’ accounts by posting adjusted imbalances on Company’s interactive website.”  In order to address this inconsistency, the ALJ directs Rocky Mountain to amend Section 5.3.e(1) to add a sentence that will inform shippers that their imbalances must be posted if they wish to trade imbalances.
  

83. With respect to the proposed SourceGas Distribution Tariff revisions, the ALJ noted numbering errors on Sheet Nos. 84 and 85, and formatting errors on Sheet No. 88.  The ALJ directs SourceGas Distribution to correct these errors in its compliance filing made to effectuate this Decision.
  

84. No Party rebutted, opposed, or contested the tariff revisions reflected in the Stipulation.  With the noted and directed modifications, the ALJ finds that the revisions to tariff sheets incorporated in the Stipulation are just and reasonable (in the public interest) and should be adopted.  

8. A M Gas Transition Plan.  

85. A M Gas is the only current firm shipper on the Rocky Mountain system serving End-Use Parties served from the SourceGas Distribution system.  Section IX of the Stipulation provides a plan for transitioning End-Use Parties served by A M Gas in three respects.  
86. The first part of the plan addresses migrating the customers to the new contract forms discussed above.  The testimony at hearing, principally from witness Levin, was that it would take a period of time for A M Gas to be able to obtain executed contract forms from its approximately 121 existing customers.  This provision is for the benefit of the existing customers as it provides those customers time to consider, to understand, and to enter into the new contracts.  Other witnesses testified that it was appropriate to provide A M Gas adequate time to achieve this result and supported the provision of the Stipulation setting forth this timetable.  
87. The second part of the plan provides for grandfathering the transportation pathing for A M Gas’s current End-Use Parties through April 30, 2011, as discussed supra.  
88. The third part of the transition plan allows A M Gas to maintain its current interruptible service transportation agreement through April 30, 2010.  As of May 1, 2010, the End-Use Party served under the current agreement either will transition to Transportation Service or to sales service.  This provision is for the benefit of the existing customer as it provides that customer time to determine which service is best for it.  
89. A M Gas will be affected in two ways by the requirements of the Stipulation as of the day that the approved tariff sheets become effective.  First, A M Gas currently has two firm transportation contracts on Rocky Mountain.  These contracts will be terminated and replaced with a single agreement consistent with the contracting forms and processes discussed supra.  Second, A M Gas’s MDDQ will be adjusted as addressed in Section IX.B of the Stipulation and Confidential Appendix F.  
90. Section IX.A. of the Stipulation requires A M Gas to bind any successor to its business to the terms of the Stipulation.  Witness Meckling clarified that this requirement only pertains to a successor-in-interest that purchases from A M Gas any of A M Gas’s business on Rocky Mountain and that the provision does not apply generally to all agents on the Rocky Mountain and SourceGas Distribution systems (as intimated in footnote 4 to the Stipulation).  
91. The ALJ notes that all provisions of the Stipulation that pertain specifically to A M Gas must be effected no later than May 1, 2011.  As a result, the requirement of Section IX.A has a limited term.  The ALJ also notes that shippers that become agents subsequent to the effective date of the tariffs approved by this Decision will be required to comply with the requirements of those tariffs and, consequently, there would be no purpose in binding them to the terms of the Stipulation.  
92. No Party rebutted, opposed, or contested the provisions of the A M Gas transition plan.  The record supports the transition plan as an appropriate means of allowing A M Gas to adjust its existing contracts, with both End-Use Parties and gas suppliers, to reflect the requirements of the tariff revisions incorporated in the Stipulation.  In addition, the record supports that the A M Gas transition plan provides time for the affected End-Use Parties to prepare for the changes effectuated by the new tariff provisions.  The ALJ finds that the A M Gas transition plan is just and reasonable and not unduly discriminatory.  

9. Rocky Mountain Rate Case.  

93. Section XI of the Stipulation addresses Rocky Mountain’s filing a rate case.  The Section contains provisions that address three time periods.  
94. First, Section XI provides that, except in the event of a material change in the SourceGas Distribution distribution system or Rocky Mountain’s customer base downstream of the Rocky Mountain system in the form of an acquisition or sale of assets, Rocky Mountain may not file a rate case for a period of two years commencing on the date that the tariff sheets approved by this Decision become effective.  On behalf of the Applicants, witness Meckling stated that the circumstances under which a material change might be found to exist are limited to those stated in the Stipulation:  an acquisition of assets or a sale of assets.  Witness Meckling acknowledged that not every acquisition of assets or sale of assets may be a “material change” and that whether an acquisition of assets or a sale of assets is a “material change” within the meaning of the Stipulation must be determined at the time that, and in the event that, a rate case is filed.  He testified that, while the Stipulation does not delineate the criteria for a determination of “materiality,” Rocky Mountain will bear the burden of demonstrating materiality in the event that Rocky Mountain were to file, in the two-year period, a rate case claimed to be caused by the referenced material change.  No other Party is limited by the Stipulation in seeking an adjustment in Rocky Mountain’s base jurisdictional revenues.  
95. Second, Section XI provides that, in the three years following the two-year rate case moratorium, Rocky Mountain may file a rate case.  If it files a rate case in this three-year period, Rocky Mountain may not propose a percentage share of maximum base rate revenue to be borne by transportation service customers as a percent of the sum of the Resale Service and Transportation Service maximum base rate revenues of less than five percent.  In addition, in its rate case filing within the three-year period, Rocky Mountain must address rate comparability between the sales and transportation End-Use Parties, consistent with the principle that costs will be allocated based on cost causation.  Witnesses Meckling, Krebs, Levin, and Kwan testified that these conditions do not apply to any rate case filing Rocky Mountain is permitted to make under Section XI in the event that Rocky Mountain is subjected to a material change of condition.  
96. Third and finally, the provisions of Section XI cease to apply at the conclusion of five years from the effective date of the tariff sheets approved by this Decision.  The provisions also do not apply in the event that the test year volumes on the Rocky Mountain system attributable to maximum rate transportation service customers are less than 895,000 Mcf.  
97. No Party rebutted, opposed, or contested the provisions of the Stipulation respecting a future Rocky Mountain rate case.  The ALJ finds that these provisions are appropriate as they provide temporal protections to the agreement reached by the Stipulation Parties through the Stipulation and are just and reasonable.  
10. Effective Date of Tariff Revisions.  

98. The Parties request that the tariff sheets incorporated in the Stipulation be allowed to become effective on November 1, 2009.  Witness Krebs explained that the 2009/2010 winter heating season is approaching and that the requested effective date for the tariff sheets may permit some End-Use Parties to reduce their overall gas bills during the heating season.  The ALJ finds this request to be reasonable.  Thus, the ALJ is issuing this Decision at a time that will provide the opportunity for the tariff revisions approved by this Decision to become effective on November 1, 2009, provided the tariff revisions are those appended to this Decision as Attachment 2 and Attachment 3.  
E. Miscellaneous Issues.  
1. Status of Tiger Natural Gas and of Energy Options LLC.  

99. In addition to the Parties, the Stipulation was signed by Tiger Natural Gas (Tiger) and by Energy Options, LLC (Energy Options).  Both Tiger and Energy Options participated in the settlement discussions and helped to shape the final terms of the Stipulation.  

100. Tiger is a privately-held woman and minority-owned natural gas marketing, supply, and energy management company headquartered in Tulsa, Oklahoma, with offices in Colorado and Pennsylvania.  Tiger’s customer base consists of over 4,000 facilities, and it conducts business in 20 states.  Tiger is interested in becoming an agent for End-Use Parties on the Rocky Mountain and SourceGas Distribution systems.  
101. Energy Options is an energy consulting firm owned and operated by Mr. James E. Adams, it has been in business for nearly 15 years, and it is located in Denver, Colorado.  Energy Options’ services include helping customers understand the ins and outs of gas transportation and helping them evaluate offers from, and the options provided by, gas marketers.  

102. In response to questions from the ALJ, counsel for the Applicants explained that, as Tiger and Energy Options are not Intervenors in this proceeding, one provision of Article IV of the Stipulation (governing withdrawal from the Stipulation) does not apply to these entities.  Specifically, that provision states that, in the event the Commission were to modify the Stipulation in a manner unacceptable to a Stipulation Party, the Stipulation Party may withdraw from the Stipulation and may proceed to hearing before the Commission.  As Tiger and Energy Options are not Intervenors in this proceeding, Applicants’ counsel expressed his opinion that Tiger and Energy Options do not have any right to a hearing before the Commission and that Article IV of the Stipulation cannot provide such a right.  Counsel for A M Gas, for Seminole, and for Staff expressed their agreement with this interpretation respecting the rights of Tiger and Energy Options to a hearing in the circumstances addressed in Article IV of the Stipulation.  Counsel for SGES did not express an opinion on this matter.  

103. The ALJ also requested from counsel their opinion as to the jurisdiction that the Commission may exert over Tiger and Energy Options, assuming that the Commission approves the Stipulation.  Counsel for the Applicants stated that the Commission has jurisdiction over the Applicants and over the tariffs that govern the service the Applicants provide within Colorado.  Applicants’ counsel also stated that the Commission has jurisdiction over parties to a proceeding before it respecting the conduct of those proceedings.  Counsel for A M Gas, for Seminole, and for Staff expressed their agreement with this interpretation of the Commission’s jurisdiction over Tiger and Energy Options.  Counsel for SGES did not express an opinion on this matter.  

104. The ALJ agrees that the Commission’s Rules of Practice and Procedure provide a process for intervention in proceedings before it and that persons who wish to participate in a proceeding (including any hearing) must follow those procedures.  As Tiger and Energy Options did not act to intervene in this proceeding, they have no rights to the hearing addressed in Article IV of the Stipulation.  The ALJ also agrees that the Commission’s jurisdiction over Tiger and Energy Services is limited to that provided by the Colorado Public Utilities Law and the Commission’s rules and regulations.  

2. Time Tables that Run from Effective Date of Tariff Revisions.  

105. There are four time tables that run from the effective date of the tariffs:  (a) the termination of A M Gas’s two current Rocky Mountain Firm Transportation Agreements, which will expire as of the effective date of the tariff sheets and will be replaced with a new A M Gas Firm Transportation Agreement; (b) the time table for migrating A M Gas’s existing End-Use Party contracts to the new forms of agreements that will be added to the Applicants’ Tariffs in accordance with this Decision;
 (c) the time table for migrating End-Use Parties served in those geographic areas of SourceGas Distribution’s Colorado service territory that are not downstream of Rocky Mountain to the new forms of agreement;
 and (d) the time table for a future Rocky Mountain rate case, discussed above.  
3. Annual Adjustment of MDDQs.  

106. Responding to a question posed by the ALJ, witness Meckling testified at hearing that Rocky Mountain is not proposing to make a filing with the Commission to reflect the annual adjustment of MDDQs for Resale Service and Transportation Service addressed in Section IV of the Stipulation.  Rocky Mountain will establish annual MDDQs as prescribed by its Tariff and will reflect the results in the contracts that it executes with End-Use Parties.  Mr. Meckling stated that this process is part of the contracting process and, thus, is not subject to any annual filing requirement.  

107. The ALJ agrees that the Commission does not have any requirement associated with the filing of MDDQs set forth in a contract between a utility and a customer, even though the process is pursuant to a tariff provision.  The ALJ notes that any customer that feels aggrieved by the MDDQ established by Rocky Mountain has the option of filing a complaint with the Commission requesting appropriate relief, which may include tariff revisions or revisions to the customer’s MDDQ.  

III. CONCLUSIONS  
108. The Commission has subject matter jurisdiction in this matter and personal jurisdiction over the Parties.  

109. The Joint Motion for Approval of Stipulation and Agreement in Resolution of Proceeding filed by the Parties on September 18, 2009 should be granted, consistent with the discussion above.  

110. The Stipulation and Agreement in Resolution of Proceedings filed by the Parties on September 18, 2009 should be approved, consistent with the discussion above.  

111. The tariff provisions that implement the Stipulation (Attachment 2 and Attachment 3 to this Decision) are just, reasonable, not unduly discriminatory, and in the public interest.  

112. Rocky Mountain should be ordered to file, on not less than one business day’s notice, the tariff sheets that are appended to this Decision as Attachment 2.  

113. SourceGas Distribution should be ordered to file, on not less than one business day’s notice, the tariff sheets that are appended to this Decision as Attachment 3.  

114. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, the Joint Motion for Approval of Stipulation and Agreement in Resolution of Proceeding filed on September 18, 2009 is granted.  

2. The Stipulation and Agreement in Resolution of Proceeding, including its five Appendices that are not filed under seal, is appended to this Decision as Attachment 1.  Except as modified by this Decision, the Stipulation and Agreement in Resolution of Proceeding, including all seven of its Appendices, is incorporated into this Decision as if fully set out.  Incorporation of the two Appendices filed under seal shall not make those Appendices public information.  
3. Consistent with the discussion above, the Stipulation and Agreement in Resolution of Proceeding filed on September 18, 2009 is approved.  

4. Rocky Mountain Natural Gas LLC shall file, on not less than one business day’s notice, the tariff sheets that are contained in Attachment 2 to this Decision.  

5. SourceGas Distribution LLC shall file, on not less than one business day’s notice, the tariff sheets that are contained in Attachment 3 to this Decision.  

6. The Commission retains jurisdiction to take such action and to enter such orders as may be necessary to effectuate this Decision.  

7. Docket No. 09A-574G is closed.  
8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Attached to the Stipulation are Appendices A through G.  Appendices F and G are filed under seal as the information is claimed to be confidential.  


�  Mr. Meckling is Director of Regulatory Affairs for Rocky Mountain and SourceGas Distribution.  Mr. Meckling’s testimony addressed the process that led to execution of the Stipulation, the issues that were addressed by the Parties in negotiating the Stipulation, and the reasons for Rocky Mountain’s and SourceGas Distribution’s support for the Stipulation.  


�  Mr. Elliott is Manager of Regulatory Affairs for Rocky Mountain and SourceGas Distribution.  Mr. Elliott’s testimony addressed the proposed tariff changes as reflected in the Stipulation.  


�  Mr. Levin is the President of A M Gas.  Mr. Levin addressed the reasons for A M Gas’s support for the Stipulation.  


�  Mr. Krebs is Director of Retail Sales for Seminole.  Mr. Krebs addressed the reasons for Seminole’s support for the Stipulation.  


�  Mr. Vint is the Director of Commodity Marketing for SGES.  Mr. Vint addressed the reasons for SGES’s support for the Stipulation.  


�  Mr. Kwan is an Energy Analyst employed by the Commission.  Mr. Kwan addressed the reasons for Staff’s support for the Stipulation.  


�  Hearing Exhibit No. 1 is the Stipulation and its Appendices A through E.  


�  Confidential Hearing Exhibit No. 1-A is the Confidential Appendices F and G to the Stipulation.  


�  Capitalized terms not defined herein are defined in the Rocky Mountain and/or SourceGas Distribution Tariffs, as applicable.


�  In order to provide more time to continue the informal discussions, Rocky Mountain and SourceGas Distribution each filed five amended Advice Letters that extended the effective dates of the Tariff Sheets submitted with their original 2007 Advice Letter filings.  (The proposed effective date of the Tariff Sheets submitted with the latest Advice Letter filings was July 1, 2009.)  The ALJ takes administrative notice of the Advice Letters No. 59 and No. 223 filings and the protests filed by A M Gas with respect to Advice Letter No. 59 filed by Rocky Mountain on August 3, 2007 and Advice Letter No. 223 filed by SourceGas Distribution on August 3, 2007.  


�  This is a proceeding to determine the appropriateness of the Stipulation and the terms and conditions for the Applicants’ Tariffs.  The Stipulation, the tariff language, and the tariffs’ effects are the matters that are within the public interest.  


�  The Stipulation is incorporated into this Decision as if set forth in full.  


�  “Pathing” is a term used with respect to transportation service that indicates the path that gas travels on a peak day under a transportation contract from the receipt points designated in the transportation contract to the delivery points designated in that contract.  As most SourceGas Distribution customers are served from distribution systems located in towns, the usual delivery point off of Rocky Mountain is the town border station (TBS) through which gas flows from Rocky Mountain into the SourceGas Distribution system for a town.  


� Unless otherwise indicated, references to sections of the Stipulation are to sections appearing in Article II of the Stipulation, which article sets forth the terms of settlement.  


�.  This category accounts for 83,919 Mcf of the current total design peak day system requirement  Rocky Mountain uses its TBS Peak Day Base Model to calculate Category 1 design peak day requirements.  


�  This category accounts for 7,517 Mcf of the current total design peak day requirement.  


�  This category accounts for 16,673 Mcf of current total design peak day requirement.  The MDDQ for this category is determined by reference to each new meter’s connected load, which is equal to the sum of the load required for all of the natural gas fired equipment served through the end-user’s meter.  


�  This category accounts for 5,348 Mcf of current total design peak day requirement.  


� As shown in Confidential Appendix F to the Stipulation, the aggregate MDDQs for End-Use Parties currently served by A M Gas, as calculated using the method in Section IV of the Stipulation, is different than A M Gas’s current contracted MDDQ level on Rocky Mountain.  As the level of MDDQs available to and billed to A M Gas, or other agents or shippers, changes, the level of MDDQs available to and billed to SourceGas Distribution will be adjusted accordingly.  


�  For definition and discussion of “pathing,” see note 14, supra.  


�  Witnesses Meckling, Krebs, and Levin explained the basis for grandfathering the initial pathing for A M Gas End-Use Parties, as follows:  A customer establishes a transportation path through the selection of receipt and delivery points on the Rocky Mountain system.  The customer, or its agent, then will enter into gas supply contracts, and upstream transportation contracts, if necessary, to ensure gas deliveries at the receipt points.  A change in the transportation pathing is likely to require an adjustment to the gas supply contracts.  Allowing the approximately 121 existing A M Gas End-Use Parties to retain their current pathing through April 30, 2011 will permit those customers to adjust their gas supply contracts to reflect the transportation pathing that will exist for their service beginning May 1, 2011.  The ALJ finds this explanation to be reasonable and persuasive, finds the grand-fathering of the approximately 121 existing A M Gas End-Use Parties not to be discriminatory, and finds this provision of the Stipulation to be reasonable and appropriate.  The approximately 121 existing A M Gas End-Use Parties and their existing (i.e., grand-fathered through April 30, 2011) pathing are listed in Confidential Appendix G to the Stipulation.  


�  See discussion of master agreement infra in discussion of contracting forms.  


�  Attachment 2 to this Decision at Sheet No. 27 contains the required additional language.  See the last sentence of Section 5.3.e(1).  The additional language satisfies the ALJ’s direction.  


�  Attachment 3 to this Decision contains the corrected pages.  


�  As provided in Section IX.C of the Stipulation, these End-Use Parties will have a total of five months from the effective date of the tariff revisions to execute the new forms.  


�  This is the same time frame as that set forth with respect to A M Gas’s End-Use Parties.  
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