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IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC, 424 Lewis Hargett Circle, Suite 250, Lexington, Kentucky 40503 FOR AUTHORITY TO CONSTRUCT AN AT-GRADE CROSSING AT MESA COUNTY ROAD M.8, APPROXIMATELY 1/2 MILE FROM MACK, COLORADO AS PART OF A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.
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IN THE MATTER OF THE APPLICATION OF CAM-COLORADO, LLC, 424 Lewis Hargett Circle, Suite 250, Lexington, Kentucky 40503 FOR AUTHORITY TO CONSTRUCT AN AT-GRADE CROSSING AT MESA COUNTY ROAD 10, APPROXIMATELY 1/8 OF A MILE SOUTH OF COUNTY ROAD R AS PART OF A NEW 15-MILE RAIL SPUR TO BE USED TO TRANSPORT COAL AS PART OF THE NEW PROPOSED RED CLIFF MINE PROJECT.
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vacating hearing and denying 
motion to bifurcate proceeding
Mailed Date:  October 1, 2009
I. STATEMENT
1. On September 10, 2009, CAM-Colorado LLC's (CAM) Motion to Bifurcate Proceeding was filed.  CAM requests bifurcation of issues in Docket Nos. 06A-647R and 06A-654R.

2. This matter comes before the Commission for consideration of two applications filed by CAM requesting authority to construct new crossings of the proposed new CAM rail spur.  The application for a new at-grade crossing on Mesa County Road M.8 was filed on December 4, 2006 and is Docket No. 06A-647R.  The application for a new at-grade crossing on Mesa County Road 10 was filed on December 11, 2006 and is Docket No. 06A-654R. 

3. In support of the motion to bifurcate, CAM argues that a grade separation is not justified for the railroad crossing in this rural location.  “However, if the PUC were to issue a ruling requiring a grade-separated crossing, there would be several steps that would need to be taken.”  Motion to Bifurcate at 2.  If a grade-separated crossing is required in this docket, CAM requests that it be allowed amend the related application, and thereafter, set bifurcated hearings on the affected application and cost allocation.

4. CAM contends it would be significantly prejudiced if cost allocation for grade-separated crossings were considered at this hearing when a grade separation is not within the scope of the Application. Therefore, CAM requests assurance that a grade-separated crossing, if required, would be bifurcated for a separate hearing, following submittal of an amended application and, thereafter, a separate hearing on cost allocation.  

5. On September 25, 2009, Mesa County’s Response to CAM’s Motion to Bifurcate Proceeding was filed.  Mesa County opposes the relief requested by CAM.  No other response was filed to the motion.

6. Mesa County argues that the requested relief would result in unnecessary delay and increase the cost of litigation.  Mesa County contends that this proceeding should handle all aspects of the application.

7. CAM argues that the Commission has previously bifurcated proceedings regarding grade-separated crossings.  However, Mesa County properly notes that the cited authorities bifurcate cost allocation in unopposed applications for grade-separated crossings. 

8. Mesa County opposes any limitation regarding the introduction of evidence regarding a grade-separated crossing or cost allocation as alternatives to CAM’s application.

9. In consolidating this proceeding, the Commission found that Docket Nos. 06A-647R and 06A-654R present issues which are substantially similar. The Commission further found that consolidation of the matters will eliminate the possibility of inconsistent determinations with respect to approval and construction of new crossings and will promote administrative economy.  Decision No. C07-0065. 

10. Rule 7204(c)(XVII) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7 requires that an application for approval of an at-grade crossing include “a statement fully justifying why a separation of grades is not practicable under the circumstances.”  Id.  Illustratively, CAM’s Amended Application by CAM-Colorado LLC for the Mesa County Road M.8 At-Grade Crossing includes reference to such provision as well as responsive information.  See, Amended Application at 8.

11. Separate trials are appropriate “in furtherance of convenience, or to avoid prejudice, or when separate trials will be conducive to expedition or economy.”  Rule 42(b) Colorado Rules of Civil Procedure.  Notably, the applications referenced by CAM where regarding applications for grade-separated crossings.
12. The only pending applications seek approval of at-grade crossings.  No application has been filed requesting approval of a grade-separated crossing.  Rule 7207 provides that the Commission shall only impose an allocation of costs upon receipt of an application for a highway-rail grade-separation project, which application meets the criteria of Rule 7206.  Rule 7207, 4 CCR 723-7.

13. Applicable circumstances surrounding potential separation of grades is relevant to the determination, and within the scope, of an application for approval of an at-grade crossing.  It is permissible for intervenors to argue that the application should be denied because it is practicable under the circumstances present to construct a grade-separated crossing.  Solely for purposes of illustration, intervenors’ contribution to the cost of a grade separation could potentially impact the practicality of a separation of grades.  

14. Therefore, CAM’s request to put costs of a grade-separated structure and impact upon the costs of the project entirely beyond the scope of the hearing in this matter will be denied.  Intervenors may present evidence in opposition to the application.

II. ORDER
A. It Is Ordered That:  
1. CAM-Colorado LLC's Motion to Continue Hearing filed September 10, 2009 is granted.

2. CAM-Colorado LLC's Motion to Bifurcate Proceeding filed September 10, 2009 is denied.

3. The hearing currently scheduled to commence in this matter on October 14, 2009, is vacated and will be rescheduled by separate order.

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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