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I. statement

1. On June 5, 2009, Union Pacific Railroad Company (UPRR) and the City and County of Denver (Denver) filed an application requesting authority for the closure and abolition of the existing highway-railroad at-grade crossing at E. 39th Avenue between Grape Street and Forest Street across the Industrial Lead track of UPRR (Mile Post 636.07, Limon Subdivision, Track 740-Bottles Unlimited) in the City and County of Denver, State of Colorado (Application).

2. On June 19, 2009, the Commission issued notice of the Application.

3. On July 20, 2009, Bottles Unlimited, Inc. (Bottles Unlimited) filed its Motion for Leave to Intervene.  Bottles Unlimited argues that the closing and abolishment of the crossing indicated above would substantially affect its pecuniary and tangible interests because the primary material Bottles Unlimited utilizes in manufacturing its plastic bottles is shipped to it in bulk quantities from several out-of-state distributors by direct railcar delivery.  According to Bottles Unlimited, closing the crossing will cause it considerable and irreparable financial harm.

4. On August 4, 2009, the Commission issued Decision No. C09-0848, in which it deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  ALJ Gomez was assigned the matter.

5. Pursuant to Decision No. R09-1000-I, a pre-hearing conference in this matter was scheduled for October 1, 2009 at 9:00 a.m.

6. On September 25, 2009, UPRR and Denver filed a Joint Motion to Withdraw Application.  According to the parties, the application to close and abolish the track and crossing was due to the fact that it was believed the Industry Track was no longer in use.  However, as indicated in the intervention of Bottles Unlimited, the closure and abolishment of the at-grade crossing would substantially affect its pecuniary and tangible interests since Bottles Unlimited still received manufacturing materials by direct railcar delivery.  Consequently, UPRR and Denver now move to withdraw their Application.

7. Based on the above representations, the undersigned ALJ finds good cause to grant the Motion to Withdraw Application.

II. ORDER

A. It Is Ordered That:

1. The Joint Motion to Withdraw Application filed on September 25, 2009 by Union Pacific Railroad Company and the City and County of Denver is granted without prejudice.

2. The pre-hearing conference scheduled for October 1, 2009 is vacated.

3. The docket is now closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
___________________________________
                           Administrative Law Judge
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