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I. STATEMENT
1. On July 27, 2009, Kaying T. Lee, doing business as Area Network Transportation Service (Applicant) filed an application for a permit to operate as contract carrier by motor vehicle for hire to provide non-emergent medical transportation services in the Denver Metropolitan area (Application).

2. On August 3, 2009, the Commission issued notice of the Application as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 

passengers and their baggage

between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.

RESTRICTIONS:  This permit is restricted:  

(A)
to providing non-emergent medical transportation (NEMT) services for Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado; 

(B)
to the transportation of passengers who are recipients of Medicaid; 

(C)
against providing any transportation service to or from Denver International Airport; and 

(D)
against providing any transportation service to or from hotels or motels.  

3. At its September 29, 2009 Weekly Meeting, the Commission, by minute entry, deemed the application complete and referred the matter to the undersigned Administrative Law Judge.

4. On August 18, 2009, RDSM Transportation, Ltd, doing business as Yellow Cab Company of Colorado Springs (YCCS) filed its Intervention in Opposition to the Application, Alternative Petition for Permissive Intervention and Preliminary List of Witnesses and Exhibits.  According to YCCS, it owns and operates Certificate of Public Convenience and Necessity (CPCN) PUC No. 109, which authorized YCCS to provide taxi service and sightseeing service between all points in El Paso and Teller Counties, as well as portions of Douglas County, Colorado, and from said points to and from all point within the State of Colorado, and from all points in the City and County of Denver, Colorado, to all points within El Paso and Teller Counties, State of Colorado.  As a result, YCCS represents that the permit sought by Applicant overlaps with YCCS’ authority.  As a result, YCCS argues that it has a legally protected interest in the subject matter which may be affected by the grant of the Application.  

5. On September 1, 2009, Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Colorado Cab), Shamrock Charters, Inc., doing business as Shamrock Airport Express, SuperShuttle of Northern Colorado, SuperShuttle of Ft. Collins and/or SuperShuttle NOCO (Shamrock Charters) and Shamrock Taxi of Ft. Collins, Inc., doing business as Yellow Cab of Northern Colorado and/or Yellow Cab NOCO (Shamrock Taxi) (collectively, Joint Intervenors) filed an Entry of Appearance and Notice of Intervention by Right, or Alternative Petition to Intervene Permissively.

6. Colorado Cab indicates it owns and operates CPCN PUC No. 2378&I.  Part I of that certificate authorizes it to provide call-and-demand taxi service between all points within a 16-mile radius of 16th and Champa Streets in Denver, including Denver International Airport as part of the base area, and from those points to all points in Colorado.  Part II of that certificate authorizes Colorado Cab to provide taxi service between all points within a 17-mile radius of the intersection of Interstate 25 and Colorado Highway 86 in Castle Rock, and between those points, on the one hand, and all points in Colorado on the other hand.  CPCN PUC No. 2378&I is in good standing and is being actively operated.

7. Colorado Cab also owns and actively operates CPCN PUC No. 150&I, Part I of which authorizes it to provide taxi service between all points in most of eastern Boulder County, and between those points on the one hand all points within a 35-mile radius of U.S. 36 and Arapahoe Avenue in the City of Boulder, on the other hand; and from all points within the City and County of Denver, to all points within the City of Boulder.  

8. Shamrock Taxi owns and actively operates Certificate PUC Nos. 13043 and 9256.  Part I of CPCN PUC No. 13043 authorizes Shamrock Taxi to provide taxi service between all points within a 20-mile radius of the intersection of College Avenue and Prospect Street in Ft. Collins, Larimer County, Colorado, and between those points and all points in Colorado.  CPCN PUC No. 9256 authorizes Shamrock Taxi to provide taxi service between all points in the City of Loveland in Larimer County, and from those points to points within a 50-mile radius of Fourth and Lincoln Streets in Loveland.  Both certificates are in good standing.

9. Shamrock Charters owns and actively operates CPCN PUC No. 49759, Part (V)(2) which authorizes Shamrock Charters to provide call-and-demand limousine service between all points within a 13-mile radius of the intersection of Larimer County Road 32 and Larimer County Road 13 in Larimer County, Colorado.

10. According to the pleading, Joint Intervenors provide a large amount of non-emergent medical transportation (NEMT) for Medicaid recipients through Logisticare as broker for the Colorado Department of Health Care Policy & Financing under their respective certificates as indicated above.  The new permanent contract carrier authority sought by Applicant directly conflicts with and overlaps with the authorities granted to the Joint Intervenors.  Therefore, Joint Intervenors argue they have a legally protected interest in the subject matter of this docket which may be affected by a grant of the Application.

11. On September 1, 2009, MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi) filed its Intervention and Entry of Appearance by Right, or Alternate Motion to Permissively Intervene and Preliminary List of Witnesses and Exhibits.  Metro Taxi states that it owns and operates CPCN PUC No. 1481, which authorizes it to provide taxi service between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas and Jefferson, and between said points on the one hand, and all points within an 85-mile radius of the intersections of 16th and Champa Streets in Denver, Colorado, on the other hand.  Metro Taxi is also authorized to provide taxi service from all points in the City and County of Denver, to all points in the State of Colorado, lying outside an 85-mile radius of the intersection of 16th and Champa Streets in Denver, Colorado.  Metro Taxi argues that it possesses broad taxi authority covering most of the area Applicant seeks to serve.  Since the authority sought would duplicate the rights contained in Metro Taxi’s CPCN, it argues that it has a legally protected right in the subject matter that may be affected by a grant of the application.

A. Interventions

12. Commission Rule of Practice and Procedure 4 Code of Colorado Regulations (CCR) 723-1-1401(a) requires that notice of intervention as of right or a motion to permissively intervene shall be filed within 30 days of the Commission notice of any docketed proceeding.  The Commission issued notice of the application on August 3, 2009.  Consequently, the deadline to intervene as of right or to petition to permissively intervene in the above-captioned proceeding was September 2, 2009.  All the above Petitions to Intervention were timely filed.  

13. Rule 1401(b) requires that a notice of intervention as of right, “shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  In addition, Rule 1401(e)(I) requires that a notice of intervention as of right in a transportation carrier application proceeding shall:

include a copy of the motor vehicle carrier’s letter of authority, shall show that the motor vehicle carrier’s authority is in good standing, shall identify the specific parts of that authority which are in conflict with the application, and shall explain the consequences to the motor vehicle carrier and the public interest if the application is granted.

14. Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

15. As relevant to the authority sought by Applicant, each intervenor demonstrates that the authority sought duplicates the rights or overlaps the geographic authority of each intervenor.  Therefore, it is found that each intervenor has a legally protected right that may be affected by a grant of the Application.  As a result, each intervenor is an intervenor as of right in this docket.

16. On September 9, 2009, YCCS filed a Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention.  According to YCCS, it has reached an agreement with Applicant to restrict the authority sought in the Application as follows:

RESTRICTION:

Restricted from transportation originating between all points in Douglas County, State of Colorado, that are located south of a line beginning on the Douglas/Jefferson County boundary, to a point on the Douglas/Elbert County boundary, said line is parallel to the northern El Paso County boundary as drawn through Exit 172 of Interstate Highway 25.

17. The intervention period in this matter is closed.  Therefore, the intervenors in this matter are Colorado Cab, Shamrock Charters, Shamrock Taxi, and Metro Taxi.  The intervention of YCCS is addressed below.

18. It is found that the proposed restrictive amendment which restricts Applicant from providing NEMT in the City of Longmont, Colorado is restrictive in nature, clearly stated and capable of enforcement.  As a result, the restrictive amendment will be accepted.  In the Stipulated Motion, YCCS indicates that if the restrictive amendment is approved, the interests of YCCS will have been satisfied and its intervention can be deemed withdrawn.  As the restriction is approved, YCCS is no longer an intervenor in this matter.

B. Procedural Matters

19. Commission Rule 4 CCR 723-1-1405(e)(I) provides that “[i]f an applicant does not file its testimony or a detailed summary of testimony, and copies of its exhibits with its application, the applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.”  The notice period in this matter concluded on September 2, 2009.  Therefore, Applicant had until September 14, 2009 to file and serve its list of witnesses and copies of its exhibits.  Applicant failed to comply with that requirement.

20. According to Rule 1405(e)(II) if the applicant has not filed its testimony or a detailed summary of testimony and copies of exhibits with the application, each intervenor shall file and serve its list of witnesses and copies of its exhibits no later than 20 days after the notice period has expired – in this instance, by October 5, 2009.  

21. The procedural schedule under Rule 1405(e) is vacated.  As part of the discussion during the pre-hearing conference as discussed in more detail below, dates for filing of witness lists and copies of exhibits will be determined.

C. Legal Representation

22. Review of the Commission's file in this matter reveals that as of the date of this Order, no attorney has entered an appearance on behalf of the Applicant.  

23. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent his or her own interests, or the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found this requirement to be mandatory.  In addition, the Commission has held that, if a party does not meet the criteria of Rule 4 CCR 723-1-1201(b), then there are two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no legal effect; and, second, a non-attorney may not represent that party in a Commission adjudicative proceeding.
  

24. This is an adjudicative proceeding before the Commission.  

25. Applicant appears to be a sole proprietorship and therefore meets the criteria of Rule 1201(b) and as a result, may represent his own interests in this matter.

D. Pre-hearing Conference

26. Given the procedural posture of the case at this point, it is appropriate to hold a pre-hearing conference to address several issues.  The parties should be prepared to discuss and set procedural dates, including a date for a hearing on the Application.  

27. The parties should be prepared to discuss any other relevant matters ancillary to this docket.  

28. A pre-hearing conference in this matter will be scheduled for October 19, 2009 at 10:00 a.m. If the Parties can reach agreement on a procedural schedule, they may file the proposed procedural schedule and motion to vacate the pre-hearing conference.  If the Parties elect to file such a motion, the motion must be filed on or before October 14, 2009.  

II. ORDER

A. It is Ordered That:

1. A pre-hearing conference is scheduled in this matter as follows:


DATE:

October 19, 2009


TIME:

10:00 a.m.


PLACE:
Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

2. The Interventions of Right of Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab are noted.

3. The Interventions of Right of Shamrock Charters, Inc., doing business as Shamrock Airport Express, SuperShuttle of Northern Colorado, SuperShuttle of Ft. Collins and/or SuperShuttle NOCO, and Shamrock Taxi of Ft. Collins, Inc., doing business as Yellow Cab of Northern Colorado and/or Yellow Cab NOCO are noted.

4. The Intervention of Right of MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi is noted.

5. The Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention filed by RDSM Transportation, Ltd, doing business as Yellow Cab Company of Colorado Springs (YCCS) is granted.

6. The Application is restrictively amended as follows:

Restricted from transportation originating between all points in Douglas County, State of Colorado, that are located south of a line beginning on the Douglas/Jefferson County boundary, to a point on the Douglas/Elbert County boundary, said line is parallel to the northern El Paso County boundary as drawn through Exit 172 of Interstate Highway 25.

7. Therefore, the authority sought by Applicant Kaying T. Lee, doing business as Area Network Transportation Service with restrictions is as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of passengers and their baggage

between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.

RESTRICTIONS:  This permit is restricted:  
(A)
to providing non-emergent medical transportation (NEMT) services for Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado; 
(B)
to the transportation of passengers who are recipients of Medicaid; 
(C)
against providing any transportation service to or from Denver International Airport; 
(D)
against providing any transportation service to or from hotels or motels; and 
(E)
against transportation originating between all points in Douglas County, State of Colorado, that are located south of a line beginning on the Douglas/Jefferson County boundary, to a point on the Douglas/Elbert County boundary, said line is parallel to the northern El Paso County boundary as drawn through Exit 172 of Interstate Highway 25.  (Italics indicate new restriction as per agreement with YCCS)

8. The Motion to Conditionally Withdraw Intervention filed by YCCS is granted.

9. The procedural schedule pursuant to Rule 4 Code of Colorado Regulations 723-1-1405(e) is vacated.

10. At the pre-hearing conference, the parties shall be prepared to discuss the matters set out above.

11. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.
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