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I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) for its San Luis Valley-Calumet-Comanche transmission project (Project); findings with respect to electromagnetic fields (EMFs) and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (Tri-State Application).  That filing commenced Docket No. 09A-324E (Tri-State Docket).  

2. On May 14, 2009, Public Service Company of Colorado (Public Service or PSCo) filed an Application for a CPCN for the Project; findings with respect to EMF and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (PSCo Application).  That filing commenced Docket No. 09A-325E (PSCo Docket).  

3. The Commission referred the PSCo Application and the Tri-State Application to an Administrative Law Judge (ALJ).  By Decision No. R09-0723-I, the ALJ consolidated the two dockets.  The Commission has determined that it will issue an Initial Commission Decision in this consolidated proceeding.  

4. The Commission gave public notice of each Application.  In addition, Public Service provided additional public notice of its Application pursuant to a settlement agreement.  As a result of the public notices, the following intervened or were granted leave to intervene by permission:  Bar Nothing Ranches, LLC (Bar Nothing); Blue Diamond Ventures/FreedomWorks Joint Venture (Blue Diamond); Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch); Colorado Office of Consumer Counsel (OCC); Colorado Open Lands, Inc. (Open Lands); Colorado Springs Utilities (CSU); Governor’s Energy Office (GEO); Interwest Energy Alliance (Interwest); La Veta, LLC, and Ranchview Investments, LLC (collectively, La Veta); Majors Ranch Property Owners Associations, Inc. (Majors Ranch); Oxy USA, Inc. (Oxy); Pole Canyon Transmission, Inc. (Pole Canyon); Staff of the Commission (Staff); Anthony Velarde; Ron Velarde; and Western Resource Advocates (WRA).
  

5. The procedural history of this proceeding is detailed in earlier Orders.  

6. As pertinent here, in Decision No. R09-0868-I, the ALJ established a procedural schedule, including November, 2009 hearing dates, that would allow the Commission to issue its Initial Decision on or before January 26, 2009 (id. at ¶ 46);
 established the dates and locations for hearings to take public comment (id. at Ordering Paragraphs No. 9 and No. 10); and addressed discovery (id. at ¶¶ 58-72).  

7. As detailed below, a number of motions were filed that had the potential to affect the procedural schedule and hearing dates.  On September 10, 2009, the ALJ held a motions hearing and hearing pursuant to § 40-6-109.5(4), C.R.S.  Decision No. R09-0981-I.  The following were present and participated in the hearing:  Applicants, Bar Nothing, CSU, GEO, OCC, Oxy, Pole Canyon, Staff, Trinchera Ranch, Ron Velarde, and WRA.
  

8. At the conclusion n of the hearing, the ALJ made a number of oral rulings.  This Order memorializes those rulings.  As provided in Decision No. R09-0981-I at Ordering Paragraph No. 9:  “Failure to attend or to participate in the hearing [scheduled by that Order] shall be deemed a waiver of objection to the decisions made; the procedural schedule established; and the hearing dates established at, or as a result of, the hearing.”  

A. Public Service’s Motion for Extraordinary Protection.  

9. On August 21, 2009, Public Service filed a Motion for Extraordinary Protection of Highly Confidential Versions of 2009 All-Source Solicitation 120-Day Report and Independent Auditor Reports (PSCo Motion).  The ALJ shortened response time to the PSCo Motion.  

10. In its filing, Public Service seeks extraordinary protection for the following:  (a) its 2009 All-Source Solicitation 120-Day Report, filed in Docket No. 07A-447E
 on August 10, 2009; (b) the Independent Evaluator Reports filed in that same proceeding on August 10 and 24, 2009;
 (c) all bids submitted to Public Service and the Independent Evaluator for evaluation; (d) all Public Service proposals submitted for evaluation; and (e) all work papers and analyses that discuss any bid information or Company proposal information.  As filed, the PSCo Motion seeks to prevent release of the unredacted materials to anyone other than the Commission, OCC, and Staff, and their respective counsel.  Public Service filed its motion, in part, because several parties had requested the unredacted 2009 Bid Evaluation Reports in discovery, which requests Public Service had denied.
  

11. Public Service first states its belief that Rule 4 Code of Colorado Regulations (CCR) 723-3-3610(h) protests the referenced data and that the motion was filed “out of an abundance of caution.”  PSCo Motion at 2.  Public Service then states that redacted versions of the 2009 Bid Evaluation Reports have been made available to the public and provided in response to discovery requests.  Public Service argues that highly restricted access to the unredacted 2009 Bid Evaluation Reports is necessary to protect the bidders in the 2007 ERP Docket, to protect Public Service and its customers (e.g., maintain PSCo’s bargaining leverage in negotiations with successful bidders), and to protect the integrity of the bid process in the 2007 ERP Docket.  

12. On August 28, 2009, Trinchera Ranch filed a response in opposition to the PSCo Motion.
  Trinchera Ranch first argues that the unredacted 2009 Bid Evaluation Reports should be afforded the same treatment given to similar bid data in other proceedings.  Trinchera Ranch describes that treatment as follows:  

confidential bid information should be afforded extraordinary protection, [and] intervening parties that are not direct participants in the competitive bid process should be permitted access to such information, with the exception of bid prices, so long as these parties are willing to abide by reasonable confidentiality safeguards.  

Trinchera Ranch Response at ¶ 3.  Trinchera Ranch states that it does not seek access to bid prices and states its willingness to abide by reasonable safeguards.  Trinchera Ranch argues that the reasons cited by PSCo in support of extraordinary protection are insufficient to preclude Trinchera Ranch’s access to the unredacted 2009 Bid Evaluation Reports because Trinchera Ranch seeks access in order to assess the stated need for the Project.  

13. Trinchera Ranch also addresses Public Service’s argument that Rule 4 CCR 723-3-3610(h) protects the documents and data for which PSCo now seeks extraordinary protection.  Trinchera Ranch argues that nothing in the cited Rule addresses the situation presented in this proceeding (i.e., parties in an unrelated docket, which parties are not participating in the resource planning proceeding, seek access to bid evaluation reports).  Trinchera Ranch also cites Decision No. C07-1101
 to the effect that the procedures under Rule 4 CCR 723-1-1100 -- and not those under Rule 4 CCR 723-3-3610(h) -- govern confidentiality, including seeking extraordinary protection.  Trinchera Ranch points out that Public Service did not seek extraordinary protection until after it had refused to provide the data when requested in discovery.  Trinchera Ranch argues that the PSCo Motion was filed too late and that Public Service has waived its right to request extraordinary protection for the Reports.  

On August 28, 2009, WRA filed a response to the PSCo Motion.  WRA opposes the PSCo Motion insofar as it seeks to prevent WRA’s counsel and expert witnesses from having access to the unredacted 2009 Bid Evaluation Reports.
  WRA argues that, based on its having access to similar bid-related highly confidential information in other proceedings, it should have 

14. access, subject to reasonable conditions, to the unredacted 2009 Bid Evaluation Reports in this proceeding.  In addition, WRA disagrees with Public Service’s interpretation of, and reliance on, Rule 4 CCR 723-3-3610(h).  

15. On August 25, 2009, Public Service filed a Supplemental Response to the Trinchera Ranch Motion to Compel Production of Documents (PSCo Supplemental Response).  In that filing, Public Service identifies nine previously-unreleased Tables in, and four previously-unreleased Attachments to, its 120-Day Report.  Public Service proposes  

to disclose to counsel and their experts who sign new non-disclosure agreements the [listed tables and attachments in Public Service’s] 120-Day report that provide the descriptions of all of the portfolios from the Commission requested scenario analysis.  However, persons provided access to this information will need to sign non-disclosure agreements that they will not disclose any information provided to them to other persons and that they do not represent in any way (as counsel or as consultant) any bidder who responded to Public Service’s 2009 [Request for Proposals (RFP) in the 2009 ERP Docket] and will not represent any bidder in a subsequent Public Service RFP for two years.  

PSCo Supplemental Response at 3.  

16. The ALJ heard argument on the PSCo Motion, as modified by the PSCo Supplemental Response.  The ALJ considered the filings made and the arguments presented.  

17. The ALJ finds unpersuasive the Public Service argument that it did not need to file a motion for extraordinary protection because the documents and data are given extraordinary protection by Rule 4 CCR 723-3-3610(h).  First, at the prehearing conference held on June 26, 2009, the ALJ explicitly stated that, to receive extraordinary protection for information in this proceeding, the person seeking such treatment had to request extraordinary protection in accordance with Rule 4 CCR 723-1-1100.  Transcript of June 26, 2009 prehearing conference at 104-05.  Public Service was on notice that, in this case, a motion for extraordinary protection had to be filed.  Second, Rule 4 CCR 723-3-3610(h) does not contain an express grant of extraordinary protection.  This is by design.  In Decision No. C07-1101 at ¶¶ 19-20, the Commission addressed the level of confidentiality afforded by Rule 4 CCR 723-3-3610(h).  The Commission stated that Rule 4 CCR 723-1-1100 governs confidentiality and that, as a result, the Commission would not have confidentiality provisions elsewhere in its rules, including in the Energy Resource Plan Rules.  The Commission then noted that information relating to Rule 4 CCR 723-3-3610(h) may contain confidential information or highly confidential information.  The Commission found that the “distinction between confidential information and high confidential information must be addressed on a case-by-case basis, as prescribed by” Rule 4 CCR 723-1-1100.  Consequently, the Commission refused to incorporate into Rule 4 CCR 723-3-3610(h) language that would have allowed access to reports required to be filed under that Rule.  The Commission intended the processes under Rule 4 CCR 723-1-1100 to be used to determine the level of confidentiality to be afforded to bid evaluation reports.  Third, in Decision No. C08-0539,
 the Commission directed Public Service to file information with respect to bids received in response to PSCo’s early Wind RFP.  At ¶ 8 & n.2 of that Order, the Commission stated:  “Consistent with past treatment, we anticipate that Public Service will request extraordinary confidentiality for this information.  Even though we have granted extraordinary confidentiality for such information in the past, we direct Public Service to file an appropriate motion detailing the basis for such treatment, consistent with the Rules of Practice and Procedure.”  
18. In sum, no later than June 26, 2009, Public Service was well aware that it was required to file a motion for extraordinary protection pursuant to Rule 4 CCR 723-1-1100(a)(III) to protect highly confidential information.  It did not file such a motion until August 21, 2009.  

19. The ALJ now turns to the substance of the PSCo Motion, as modified by the PSCo Supplemental Response.  

20. In the 2007 ERP Docket, Public Service filed for extraordinary protection of its own 120-Day Report.  PSCo made the same arguments in support of the request for extraordinary protection in the 2007 EPR Docket as it makes in the instant proceeding.  Public Service also made in the 2007 ERP Docket the same offer as that contained in the PSCo Supplemental Response filed in this proceeding.  

21. In the 2007 ERP Docket, the Commission approved PSCo’s offer, with modifications.  The Commission found and held as follows:  

 
[10]
Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 CCR 723-1, requires the party seeking extraordinary protection to bear the burden of proof of establishing the need for extraordinary protection.  In addition, that party must demonstrate that protection pursuant to the rules governing ordinary confidentiality would not be sufficient.  Rule 1100(a)(III) also requires that party to submit an affidavit containing the names of persons with access to the information and the period of time for which the information must remain undisclosed, if known.  

 
[11]
We agree with Public Service that it is necessary to protect the confidentiality of the bid process, encourage competitive bidding, ensure the integrity of the bid process itself, and to accomplish other objectives listed in its Motion.  We find that the information for which Public Service seeks extraordinary protection is essential to the bid process and is commercially sensitive.  We find that Public Service has met the requirements of Rule 1100(a)(III) and we find good cause exists to grant the Motion, in part.  

 
[12.]
We will deny the request by Public Service for the extraordinary protection to remain in place for five years.  Instead, we find that extraordinary protection should remain in place until all contracts associated with the resource solicitation at issue in this docket are executed.  We find that there may be good public policy reasons to make some or all of that information public after that time.  However, we will entertain any motion that Public Service may file after the execution of contracts to keep some or all of the information highly confidential for a longer period of time.  

* * *  

 
[17]
We find that the proposal made by Public Service ... balances competing public policy concerns and is reasonable.  We will therefore grant ... access to one attorney and one expert [for each party that requests PSCo’s 120-Day Report] ... .  These attorneys and experts will need to sign the non-disclosure agreements drafted by Public Service, which state that these attorneys and experts will not disclose the information provided to them to other persons, do not represent any bidder who responded to Public Service 2009 RFP and will not represent a bidder in a subsequent Public Service RFP for two years.  

 
[18]
We further clarify several points related to the above ruling.  First, we clarify that the two-year period in which attorneys and experts given access to highly confidential information may not represent any bidder in a subsequent Public Service RFP will begin from August 24, 2009 and will not cover any RFPs issued pursuant to the Electric Resource Plan that Public Service intends to file in 2011.  Second, we clarify that this provision will apply only to the attorneys and experts that will sign the non-disclosure agreements, not to any attorneys and experts associated with the same firm(s), provided that adequate firewall protections are in place.  Third, this ruling only applies to the 120-day report filed by the Company rather than the [Independent Evaluator’s] report.  We will, however, entertain any request for access to portions of the [Independent Evaluator] report that match the portions of the Company report to which these parties have been granted access pursuant to this Order.  ...  

 
[19]
Most importantly, we determine that future requests for access to any portions of the highly confidential versions of the 120 day reports by other parties in this or other Commission proceedings will be judged on their own merits and on a case by case basis.  

Decision No. C09-0958 at cited paragraphs.  

22. In the 2007 ERP Docket, the Commission has ruled on PSCo’s motion for extraordinary protection of highly confidential documents and data; and that motion is virtually identical to the PSCo Motion filed in this consolidated proceeding.  The ALJ finds that she is bound by the Commission’s determination on the issues of whether the data are highly confidential and of what extraordinary protections are warranted for the data.
  

23. For the reasons stated in the Commission’s Order, the ALJ will grant the PSCo Motion with the same modifications and restrictions as those contained in Decision No. C09-0958.  Request for access to bid-related information (except as may be permitted by Decision No. C09-0958), if such a request was made, is denied.  

24. Decision No. C09-0958 did not allow access to the Independent Evaluator’s August 10 and August 24, 2009 Reports, apparently because there was no pending request for access in that docket.  In the instant proceeding, however, there are pending requests for access to the Independent Evaluator’s August 10 and August 24, 2009 Reports.  The ALJ will grant, subject to the same conditions as those that apply to access to PSCo’s 120-Day Report, the requests for access to the Independent Evaluator’s August 10 and August 24, 2009 Reports.  Providing this consistent treatment complies with the Commission’s strong suggestion in Decision No. C09-0958 at ¶ 18 and prevents gaming by parties who are in both proceedings.  

25. OCC and Staff have access to a complete copy of the unredacted 2009 Bid Evaluation Reports.  

26. On September 9, 2009, the ALJ sent to all Parties an e-mail in which she provided a copy of Decision No. C09-0958 and informed the Parties of areas to be addressed at the September 10, 2009 motions hearing.  As pertinent here, the e-mail stated:  

 
Each intervenor -- including [one] that has filed a motion or a request for access -- that seeks access to the unredacted reports must be prepared to state, in full, every basis for its request for access to the unredacted reports.  As part of its statement of reason(s) for access, each intervenor must state whether it seeks any information that Public Service has requested not be disclosed (see 25 August 2009 Supplemental Response to Trinchera Ranch's Motion to Compel Production of Documents at 2); if it seeks access to any of this information, the intervenor must identify the information sought and the reason(s) access to the identified information is sought.  The Intervenors are on notice that, in view of the approaching filing date for answer testimony and the need to get the issue of access resolved so as to reduce the possibility of additional delay, this is the last opportunity they will have to request access to the unredacted reports.  Public Service will be given the opportunity to respond to each request for access.  

E-mail from Mana L. Jennings-Fader dated September 9, 2009 at ¶ 5 (bolding in original).  

27. At the September 10, 2009 motions hearing, the ALJ asked each intervenor then present (other than OCC and Staff) whether it or he wished to have access to the unredacted 2009 Bid Evaluation Reports.  Oxy, Pole Canyon, Trinchera Ranch, and WRA each requested access; and each stated its reasons for seeking access to those Reports.  The ALJ finds that Oxy, Pole Canyon, Trinchera Ranch, and WRA each provided a sufficient rationale to warrant access to the unredacted 2009 Bid Evaluation Reports, subject to the stated conditions.  

28. The following Intervenors may have access to the unredacted 2009 Bid Evaluation Reports, subject to the conditions stated in this Order:  Oxy, Pole Canyon, Trinchera Ranch, and WRA.  

29. At the request of the ALJ, on September 10, 2009, Ms. Paula Connelly, counsel for Public Service, provided to the ALJ a Nondisclosure Agreement for access to the unredacted 2009 Bid Evaluation Reports, which Nondisclosure Agreement contains the conditions under which access will be permitted.
  The ALJ has reviewed the submitted Nondisclosure Agreement and finds it acceptable.
  

In that same e-mail, Ms. Connelly stated:  “The Commission in Docket No. 07A-447E ruled that access is available to only one counsel and one expert per party.  Public Service is willing to agree to additional access.  Please advise me if you need to provide [additional people] with access to this information and [PSCo] will consider your request and then advise 

30. [the ALJ] of any agreed extension of this access restriction.”  The ALJ sees this statement as a slight modification of the Public Service proposal contained in the PSCo Supplemental Response.  The ALJ will adopt this modification of the Public Service proposal.  

31. In its motion, Public Service also requests that counsel and consultants to other electric utilities (in this case, Tri-State and CSU) not be permitted access to the unredacted 2009 Bid Evaluation Reports.  PSCo Motion at 3.  On August 28, 2009, CSU filed a response to the PSCo Supplemental Response; CSU does not object to the requested exclusion.  On August 28, 2009, Tri-State filed a response to the PSCo Supplemental Response; Tri-State does not object to the requested exclusion.  As PSCo’s request is unopposed and is reasonable, neither CSU nor Tri-State will have access to the unredacted Reports.  

32. For the reasons stated, the ALJ will grant the PSCo Motion, subject to the conditions and modifications discussed.  

B. Trinchera Ranch’s Motion to Compel Production of Documents.  

33. On August 14, 2009, Trinchera Ranch filed a Motion to Compel Production of Documents (Discovery Motion No. 1).  The ALJ shortened response time and allowed Trinchera Ranch to file a reply.  

34. In its filing, Trinchera Ranch seeks access to a complete, unredacted copy of the 2009 Bid Evaluation Reports.  Trinchera Ranch states that Public Service refused to produce the requested documents based on PSCo’s assertion that the unredacted 2009 Bid Evaluation Reports are highly confidential.  

35. On August 21, 2009, WRA filed its Response in support of Discovery Motion No. 1.  In that filing, WRA requests access to the unredacted 2009 Bid Evaluation Reports if Trinchera Ranch is granted access to them.  

36. On August 21, 2009, PSCo filed its Response in opposition to Discovery Motion No. 1.  In that filing, PSCo focuses on its 120-Day Report and advances several arguments in support of its request that the Commission deny Discovery Motion No. 1.  In the main, these arguments were rendered moot by the PSCo Supplemental Response.  

37. On August 26, 2009, Trinchera Ranch filed its Reply.  

38. The ALJ heard argument on Discovery Motion No. 1.  The ALJ considered the filings made and the arguments presented.  

39. The ALJ finds that the ruling on the PSCo Motion, discussed above, is a sufficient basis on which to grant Discovery Motion No. 1.
  Trinchera Ranch has met its burden of proof with respect to its access to the unredacted 2009 Bid Evaluation Reports, provided Trinchera Ranch signs the Nondisclosure Agreement accepting the conditions on access.  The ALJ will grant Discovery Motion No. 1, subject to the stated conditions.  

C. Trinchera Ranch’s Second Motion to Compel Discovery Responses.  

40. On September 2, 2009, Trinchera Ranch filed its Second Motion to Compel Discovery Responses by Both Applicants (Discovery Motion No. 2).  The ALJ shortened response time.  

In Discovery Motion No. 2, Trinchera Ranch states that it served six sets of discovery addressed to direct testimony and exhibits on each of the Applicants; that each of the Applicants responded to the first three sets of discovery within 10 calendar days; and that Applicants have informed Trinchera Ranch that they will respond to all remaining discovery 

41. requests within 20 calendar days, pursuant to Rule 4 CCR 723-1-1405(b).  Trinchera Ranch argues that Decision No. R09-0868-I, at ¶ 63, established a ten-calendar day response time for discovery addressed to direct testimony and exhibits.  Trinchera Ranch seeks an Order compelling Applicants to respond within ten calendar days.  

42. On September 9,2009, Public Service filed its response in opposition to Discovery Motion No. 2.  On September 9, 2009, Tri-State filed its response in opposition to Discovery Motion No. 2.
  

43. Applicants state that Rule 4 CCR 723-1-1405(b) permits the party responding to discovery to respond within 20 calendar days if the number of discovery requests exceeds the limits established in Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 26(b)(2).  Applicants state that Trinchera Ranch has exceeded the Colo.R.Civ.P. 26(b)(2) limits and that Trinchera Ranch was notified that it had exceeded that limit and would receive discovery responses within 20 days.  Applicants argue that ¶ 63 of Decision No. R09-0868-I controls the response time for discovery addressed to direct testimony and exhibits unless the number of discovery requests exceeds the limits established in Colo.R.Civ.P. 26(b)(2); if the limit is exceeded, then Rule 4 CCR 723-1-1405(b) applies and extends the response time to 20 days.  Applicants assert that, because Decision No. R09-0868-I did not expressly modify the Rule 4 CCR 723-1-1405(b) provision extending response time, the ALJ did not intend to modify that provision and no modification may be implied.  Finally, Applicants state that they have responded to the pending discovery requests, thus rendering moot Discovery Motion No. 2.  Applicants ask that the ALJ deny Discovery Motion No. 2.  

44. The ALJ heard argument on Discovery Motion No. 2.  The ALJ considered the filings made and the arguments presented.  

45. Applicants argue that Discovery Motion No. 2 is moot because they have responded to the Trinchera Ranch discovery requests that prompted the filing of Discovery Motion No. 2.  Trinchera Ranch agrees that it has received responses to the discovery requests.  Because this discovery dispute is capable of repetition and because it is important to settle the discovery-related issues raised by the motion in order to reduce the potential for future discovery-related motions , the ALJ finds that Discovery Motion No. 2 is not moot.  

46. The ALJ now turns to the substance of Discovery Motion No. 2.  

47. In pertinent part, Rule 4 CCR 723-1-1405(b) provides that,  

if the total discovery propounded by a party exceeds the limits established in [Colo.R.Civ.P. 26(b)(2)], the responding party shall, with respect to the discovery that exceeds those limits, serve its discovery responses, and objections if any, within 20 days of the request.  

As relevant here, Colo.R.Civ.P. 26(b)(2) contains these limits:  30 written interrogatories, each of which must consist of a single question; 20 requests for production of documents, each of which must consist of a single request; 20 requests for admission, each of which must consist of a single request; and requests for admission of the genuineness of up to 50 separate documents.  

48. As pertinent here, Decision No. R09-0868-I at ¶¶ 63 through 67 established discovery response times.  Each cited paragraph pertains to discovery addressed to a particular round of testimony (e.g., direct, answer, rebuttal).  In each paragraph the pertinent language reads:  “response time to discovery is” a specified number of days (emphasis supplied).  This is a flat and unconditional statement that addresses the time for response to discovery.  Contrary to Applicants’ argument, the quoted language was intended to modify -- and does modify -- Rule 4 CCR 723-1-1405(b) by eliminating the provision in that Rule that allows an additional ten days to respond to discovery requests that exceed the limits of Colo.R.Civ.P. 26(b)(2).  

49. If adopted, Applicants’ reading of the Order would create confusion because, under their interpretation, when one reached the limits stated in Colo.R.Civ.P. 26(b)(2), there would be an automatic cut-over to the 20-day response time, despite Decision No. R09-0868-I’s clear statement that its modifications of Rule 4 CCR 723-1-1405 govern.  In addition, given the adopted procedural schedule (discussed below), the result of applying Applicants’ interpretation (i.e., lengthening discovery response time) is unacceptable as it could impair the ability of parties to file testimony.  

50. The ALJ finds that, irrespective of the number of requests propounded, discovery addressed to testimony and exhibits must be responded to within the response time stated in Decision No. R09-0868-I at ¶¶ 63-67.  This ruling does not preclude a party from filing a motion for protective order with respect to propounded discovery.  

51. The ALJ will grant Discovery Motion No. 2.  

52. At the prehearing conference, a question arose about the meaning of the discovery cut-off dates contained in Decision No. R09-0868-I at ¶¶ 63 through 67.  After reviewing the language, there is no dispute that the cited paragraphs establish the last day on which a party may propound and serve discovery.  Accordingly, response to discovery may be received after the discovery cut-off date.  

D. Findings Pursuant to § 40-6-109.5(4), C.R.S.  

53. On June 30, 2009, both the Tri-State Application and the PSCo Application were deemed complete within the meaning of § 40-6-109.5, C.R.S.  By Decision No. R09-0635-I, the ALJ enlarged the time for Commission decision in the Tri-State Docket.  By Decision No. R09-0636-I, the ALJ enlarged the time for Commission decision in the PSCo Docket.  Absent a further enlargement of time by the Commission or waiver of the statutory provision by the Applicant, a Commission decision on each application should issue on or before 210 days from June 30, 2009 (i.e., January 26, 2010).  

54. Section 40-6-109.5(4), C.R.S., allows the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary conditions.  In this case, an additional 90 days would extend the time for Commission decision to April 26, 2010.  

55. From the beginning of this proceeding, Public Service has tied the Project to the 2007 ERP Docket and the resources that PSCo believes the Commission either has ordered or will order PSCo to acquire as a result of that proceeding (e.g., 200 MW set-aside for a solar facility with storage and PSCo’s preferred resource portfolio).  On October 15 and 16, 2009, the Commission plans to hold a Commission Deliberations Meeting (CDM) in the 2007 ERP Docket.  At that CDM, in accordance with Rule 4 CCR 723-3-3610(j), the Commission will determine which (if any) of the 40-plus resource portfolios analyzed in the 2009 Bid Evaluation Reports the Commission will order PSCo to implement.  That being the case, the Parties in the instant proceeding should know, no later than October 16, 2009, the portfolio selected in the 2007 ERP Docket.  

56. Knowing the selected portfolio means that enough information should be known about the selected resources to allow the Parties in the instant proceeding to focus on the need for the Project in the context of the selected portfolio.
  In addition, knowing the selected portfolio will allow the Parties to assess the Project in the context of reliability issues.  

57. If the instant case proceeds under the present procedural schedule, the resulting evidentiary record is more than likely to contain considerable extraneous information.  In addition, there may be disputes that might not arise if the procedural schedule is delayed and the hearing is held after there is a Commission ruling in the 2007 ERP Docket.  

58. The Commission and the ALJ are well aware of, and are sensitive to, the proposed schedule for construction of the Project.  Applicants have been clear that, in their view, every day of delay in arriving at a decision in this proceeding compounds an already-existing concern that the Project will not be in service by the end of May, 2013 to meet the anticipated need for transmission capacity.  

59. Notwithstanding the Project schedule issue,
 it would be difficult for the Commission to make an informed and reasoned decision in this transmission docket without understanding whether and, if so, how the Project relates to the portfolio selected in the 2007 ERP Docket.  The Commission will not make the portfolio selection until October 15 and 16, 2009.  The procedural schedule in the instant proceeding must allow sufficient time for the Parties to address and to incorporate into their testimony the Commission’s oral ruling on the resource portfolio in the 2007 ERP Docket.  These are extraordinary conditions that, pursuant to § 40-6-109.5(4), C.R.S., warrant an extension of time for Commission decision in this proceeding.  
In addition, the events surrounding access to the unredacted 2009 Bid Evaluation Reports contribute to the extraordinary conditions presented in this case.  The reports at issue were filed on August 10 and 24, 2009.  Access to the unredacted reports was requested.  If Public 

60. Service had granted access to the unredacted reports under the standard confidentiality provisions of Rule 4 CCR 723-1-1100, then intervenors with access could have reviewed the reports and filed answer testimony on September 18, 2009, in accordance with the procedural schedule in Decision No. R09-0868-I.  Until the September 10, 2009 motions hearing, however, intervenors that requested access to the unredacted 2009 Bid Evaluation Reports were denied access to those reports.  For the reasons discussed above, when the intervenors requested access to the unredacted 2009 Bid Evaluation Reports, Public Service either should have been granted access under the standard confidentiality provisions or immediately should have filed a motion for extraordinary protection of highly confidential data.  It did neither.  This inaction is an additional extraordinary condition pursuant to § 40-6-109.5(4), C.R.S.  
61. The ALJ finds that extraordinary conditions exist in this proceeding and that, pursuant to § 40-6-109.5(4), C.R.S., the extraordinary conditions warrant extending the time for an Initial Commission Decision in this case an additional 90 days (i.e., to April 26, 2010).  Unless both Public Service and Tri-State waive § 40-6-109.5(4), C.R.S., an additional extension of time is not permitted under the statute; and a Commission decision in this proceeding should issue by April 26, 2010.  

E. Motions to Extend Procedural Schedule.  

62. On September 1, 2009, Trinchera Ranch filed a Motion to Extend Procedural Deadlines (Trinchera Ranch Motion).  The ALJ shortened response time to this motion.  

Trinchera Ranch asserts that an extension of the procedural schedule is necessary to assure that it and other intervenors have adequate time to prepare and to present their cases.  Trinchera Ranch states that its due process rights will be adversely affected unless its motion is 

63. granted.  Trinchera Ranch recites the history of this proceeding; notes that there are parallel proceedings (i.e., the 2007 ERP Docket and the federal Rural Utilities Service scoping process) that may impact the instant docket; and cites five bases for its motion, including the issue of access to the unredacted 2009 Bid Evaluation Reports.  Citing § 40-6-109.5(4), C.R.S., Trinchera Ranch seeks a 40-day extension of the procedural schedule.  

64. On September 4, 2009, WRA filed a response to the Trinchera Ranch Motion.  Based on witness availability concerns, WRA opposed that motion.  At the motions hearing, WRA stated that it no longer had this concern.  

65. On September 1, 2009, Public Service filed its response in opposition to the Trinchera Ranch Motion.  On September 4, 2009, Tri-State filed its response in opposition to the Trinchera Ranch Motion.  Applicants assert that Trinchera Ranch opposes the Project and is engaged in delay tactics.  They counter Trinchera Ranch’s recitation of the history of this case and each of Trinchera Ranch’s arguments.  They argue that the ALJ denied a previous Trinchera Ranch motion to extend the procedural schedule and, for the reasons stated in Decision No. R09-0868-I, should deny the instant motion.  

66. The ALJ finds the arguments presented by Trinchera Ranch to be persuasive.  The extraordinary conditions discussed above warrant an extension of the procedural schedule.  The Trinchera Ranch Motion will be granted. 

67. On September 4, 2009, Open Lands filed a Motion to Extend Procedural Deadlines.  At the motions hearing, Applicants opposed this motion.  In view of the ruling on the Trinchera Ranch Motion, the ALJ will deny as moot the Open Lands motion.  

68. Based on discussion with the Parties then present at the motions hearing, the ALJ will adopt the following procedural schedule:  (a) intervenor answer testimony and exhibits to be filed on or before October 28, 2009; (b) hearings to take testimony from the public to be held on November 9 and 10, 2009, as previously ordered; (c) Applicants' rebuttal testimony and exhibits to be filed on or before December 2, 2009; (d) intervenor cross-answer testimony and exhibits to be filed on or before December 2, 2009; (e) corrected testimony and exhibits to be filed on or before December 7, 2009; (f) prehearing motions (except those pertaining to discovery) to be filed on or before December 7, 2009; (g) intervenor surrebuttal testimony and exhibits to be filed on or before December 10, 2009; (h) any stipulation or settlement agreement to be filed on or before noon on December 11, 2009; (i) order of witnesses and estimates of cross-examination to be filed on or before December 11, 2009; (j) final prehearing conference to be held on December 11, 2009; (k) evidentiary hearing to be held on December 14 through 18 and December 21, 2009; (l) post-hearing statement of position to be filed on or before January 8, 2010; and (m) response to post-hearing statements of position to be filed on or before January 19, 2010.  

69. Public Service and Tri-State will prepare and file the order of witnesses and estimates of cross-examination.  Intervenors will provide to Applicants the information necessary for them to prepare the witness-related filing.  

70. This schedule will permit a Commission decision to issue on or before April 26, 2010 (the expiration of the additional 90 days under § 40-6-109.5(4), C.R.S.).  The Parties request that the Commission issue its Initial Decision in this matter on or before February 23, 2010; and the Commission will endeavor to meet this requested date.  

F. Filings, Service, and Advisements.  

71. The filing and service provisions of, and requirements in, Decision No. R09-0868-I remain in effect.  

72. The advisements contained in previous orders entered in this proceeding remain in effect.  

II. ORDER  
A. It Is Ordered That:  
1. Subject to the modifications made and the discussion above, Public Service Company of Colorado’s Motion for Extraordinary Protection of Highly Confidential Versions of 2009 All-Source Solicitation 120-Day Report and Independent Auditor Reports is granted.  

2. The following may have access to the unredacted 2009 Bid Evaluation Reports, subject to the conditions stated in this Order:  Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC; Oxy USA, Inc.; Pole Canyon Transmission, Inc.; and Western Resource Advocates.  

3. A person in this docket who seeks to have access to the Highly Confidential Versions of 2009 All-Source Solicitation 120-Day Report and Independent Auditor Reports filed in Docket No. 07A-447E shall sign, shall file with the Commission in this proceeding, and shall provide to Public Service Company of Colorado a copy of the Nondisclosure Agreement attached to this Order as Appendix A.  A Nondisclosure Agreement must be filed in this proceeding in order for a person, except Staff of the Commission, to have access in this proceeding to the Highly Confidential Versions of 2009 All-Source Solicitation 120-Day Report and Independent Auditor Reports filed in Docket No. 07A-447E.  

4. The Motion to Compel Production of Documents, filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, is granted, consistent with the discussion above.  

5. The Second Motion to Compel Discovery Responses by Both Applicants, filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, is granted, consistent with the discussion above.  

6. The discussion pertaining to Decision No. R09-0868-I at ¶¶ 63 through 67 shall govern this proceeding.  

7. Pursuant to § 40-6-109.5(4), C.R.S., due to the existence of extraordinary conditions, the time for Initial Commission Decision in Docket No. 09A-324E is extended to April 26, 2010.  

8. Pursuant to § 40-6-109.5(4), C.R.S., due to the existence of extraordinary conditions, the time for Initial Commission Decision in Docket No. 09A-325E is extended to April 26, 2010.  

9. The Motion to Extend Procedural Deadlines, filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, is granted.  

10. The Motion to Extend Procedural Deadlines, filed by Colorado Open Lands, Inc., is denied as moot.  

11. The evidentiary hearing scheduled in this matter for November 16 through 20, 2009 and November 23, 2009 is vacated.  

12. The procedural schedule established in Decision No. R09-0868-I is vacated.  

13. The hearings to take testimony from the public shall be held on November 9, 2009 in Walsenburg, Colorado and on November 10, 2009 in Alamosa, Colorado, as previously ordered.  

14. A prehearing conference is scheduled in this matter as follows:  

 
DATE: 
December 11, 2009  

 
TIME:

10:00 a.m.  

 
PLACE:
Commission Hearing Room  
 


1560 Broadway, Suite 250  
 


Denver, Colorado  

15. The evidentiary hearing in this consolidated proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATES: 
December 14 through 18, 2009 and December 21, 2009  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

16. The following procedural schedule is adopted:  (a) intervenor answer testimony and exhibits shall be filed on or before October 28, 2009; (b) Applicants' rebuttal testimony and exhibits shall be filed on or before December 2, 2009; (c) intervenor cross-answer testimony and exhibits shall be filed on or before December 2, 2009; (d) corrected testimony and exhibits shall be filed on or before December 7, 2009; (e) prehearing motions (except those pertaining to discovery) shall be filed on or before December 7, 2009; (f) intervenor surrebuttal testimony and exhibits shall be filed on or before December 10, 2009; (g) any stipulation or settlement agreement shall be filed on or before noon on December 11, 2009; (h) order of witnesses and estimates of cross-examination shall be filed on or before December 11, 2009; (i) post-hearing statement of position shall be filed on or before January 8, 2010; and (j) response to post-hearing statements of position shall be filed on or before January 19, 2010.  

17. Except as modified by Decision No. R09-0868-I and this Order, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  

18. The Parties shall abide by the requirements of this Order.  

19. The Parties shall make the filings and shall abide by the service and filing requirements in Decision No. R09-0868-I.  

20. The Parties shall be held to the advisements contained in all previous Orders in this proceeding.  

21. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER 
______________________________

Administrative Law Judge
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�  Collectively, these are the Intervenors.  Public Service and Tri-State, collectively, are the Applicants.  Applicants and Intervenors, collectively, are the Parties.  


�  See discussion, infra, regarding § 40-6-109.5, C.R.S.  


�  Some of the listed Parties participated for a portion of the motions hearing.  The following did not attend or participate in the hearing:  Blue Diamond, Interwest, La Veta, Majors Ranch, Open Lands, and Anthony Velarde.  


�  Docket No. 07A-447E is In the Matter of the Application of Public Service Company of Colorado for Approval of its 2007 Colorado Resource Plan (2007 ERP Docket).  


�  All the reports filed on August 10 and 24, 2009, collectively, are the “2009 Bid Evaluation Reports.”  


�  As discussed infra, this is the subject of Trinchera Ranch’s Motion to Compel Production of Documents.  


�  There was little discussion, except in footnotes, about bid evaluation data and documents other than the 2009 Bid Evaluation Reports.  


�  This Decision was entered in Docket No. 07R-419E.  By this Decision, the Commission promulgated the Energy Resource Plan Rules, including Rule 4 CCR 723-3-3610(h), that are now in effect.  


�  WRA did not address access to the other information and documents for which PSCo sought extraordinary protection.  


�  This Order was entered in the 2007 ERP Docket on May 30, 2008.  


�  If she were not bound, the ALJ would have found the Commission’s reasoning to be persuasive.  The ALJ would have adopted the reasoning and the result in Decision No. C09-0958 with respect to the request for extraordinary protection of the 2009 Bid Evaluation Reports and the bid-related data.  In addition, the ALJ would have found that it is important to treat the same documents and data consistently in this consolidated docket and in the 2007 ERP Docket, which are proceeding contemporaneously, because consistent treatment prevents gaming by parties who are in both proceedings.  For these reasons, if she were not bound by the Commission Order, the ALJ would have granted the PSCo Motion, with the conditions and modifications as set out above.  


�  The e-mail was also sent to Oxy, Pole Canyon, Trinchera Ranch, and WRA.  


�  A copy of the Nondisclosure Agreement is attached to this Order as Appendix A.  


�  Because the ruling on the PSCo Motion is sufficient, the ALJ does not address the specific arguments presented in, or in opposition to, Discovery Motion No. 1.  The fact that an argument is not discussed is not, and is not intended to be, an indication that the ALJ found the argument either persuasive or unpersuasive.  


�  Because they present essentially the same arguments, the two responses are discussed together.  


�  In view of the need to proceed with discovery addressed to direct testimony and exhibits, one cannot refuse to respond to discovery requests by citing the pending Commission decision in the 2007 ERP Docket.  


�  The ALJ took this issue into consideration when she ruled on the procedural schedule (see discussion, infra).  
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