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I. STATEMENT  

1. On June 2, 2009, Cherie Admassu Jemberie, Jr., doing business as Chad Transportation (Applicant), filed a verified Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire (Application).  That filing commenced this docket.  

2. On June 8, 2009, as pertinent here, the Commission issued its Notice of Applications Filed.  There are numerous intervenors, among them is RDSM Transportation, Ltd., doing business as Yellow Cab Company of Colorado Springs (Colorado Springs Yellow Cab).  

3. By Minute Order, the Commission deemed the Application complete as of July 15, 2009.  By Minute Order, the Commission referred this docket to an Administrative Law Judge (ALJ).  

4. In the Application as filed, Applicant seeks a Certificate of Public Convenience and Necessity (CPCN) to provide call-and-demand limousine service between Denver International Airport (DIA), on the one hand, and all points in the Counties of Adams, Arapahoe, Denver, Douglas, Eagle, El Paso, Grand, Gunnison, Jefferson, Larimer, Mesa, Pitkin, Pueblo, Routt, Summit, and Weld, State of Colorado, on the other hand.  By the terms of the Application, the authority sought is limited to transportation between DIA and the enumerated counties.  The Application does not seek a CPCN to provide point-to-point transportation within the enumerated counties.  

5. On September 9, 2009, Applicant and Colorado Springs Yellow Cab (Signatories) filed, in one document, a Stipulated Motion to Restrict Authority [Stipulation] and Conditional Withdrawal of Intervention.  The Stipulation asks that the requested CPCN:  (a) be “restricted from transportation originating between all points in Douglas County ... that are located” within a designated area in Douglas County; and (b) “restricted from transportation originating in El Paso County.”  Id. at ¶ 3 (emphasis supplied).  By the Stipulation, Applicant has agreed to amend the Application to add two restrictions to the authority sought in the Application.  If the Commission accepts the proposed restrictions as amendments to the Application, then Colorado Springs Yellow Cab has agreed to withdraw its intervention.  

6. To be acceptable, the proposed amendments must be restrictive in nature,
 must be clear and understandable, and must be administratively enforceable.  Both the CPCN and any restriction on that CPCN must be unambiguous and must be contained wholly within the authority granted.  Both must be worded so that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of a CPCN must be found within the four corners of the authority, which is the touchstone by which one determines whether a carrier's operations are within the scope of its Commission-granted authority.  

7. The Commission has an independent duty to review settlements.  The Commission  

has a long standing policy of encouraging settlements.  In particular [in] Rule 4 Code of Colorado Regulations (CCR) 723-1-1408, the Commission encourages settlements by parties.  However, [the Commission has] point[ed] out that ... the same rule allows the Commission to approve, deny, or require a modification of the settlement.  Moreover, in [Rule] 4 CCR 723-1-1407(a), the ability of [the] Commission to require a modification of a stipulation, in addition to approving or denying, is explicitly permitted.  The intent of rule 1408, while encouraging settlement, is not to grant carte blanche approval of such agreements, no matter the policy implications.  Such a reading of the rule would be wholly contrary to [the Commission's] public interest charge to ensure just and reasonable rates to the citizens of Colorado.  

Decision No. C07-0677 at ¶ 14.  When possible, the Commission will modify a proffered stipulation as necessary to assure that it comports with the law and Commission policy.  

8. With these principles in mind, the ALJ reviewed the Stipulation.  Based on that review, and for the reason discussed below, the ALJ finds that the Stipulation must be rejected.  

9. If adopted, it appears that the Stipulation would prohibit Applicant from providing transportation “between all points in Douglas County ... that are located” within a designated area in Douglas County.  Id. at ¶ 3 (emphasis supplied).  As relevant here, in the Application, Applicant does not seek to provide point-to-point transportation within Douglas County.  The proposed amendment seeks to limit the Application in a way that does not address the authority sought in the Application.  This is impermissible.  Because the Stipulation is not clear and understandable and may not be restrictive in nature, the ALJ will not accept the Stipulation as filed.  

10. The next inquiry is whether it is possible to modify the Stipulation so that it can be accepted.  

11. As noted above, the Stipulation contains two proposed restrictions.  The ALJ rejects the first (i.e., point-to-point) restriction for the reasons stated.  The second restriction, if adopted, would restrict the authority sought against “transportation originating in El Paso County.”  Stipulation at ¶ 3.  This restriction addresses the authority sought because it would restrict against transportation that originates in El Paso County and terminates at DIA.
  The second proposed restriction was not presented alone, however; it was presented in conjunction with the first (and unacceptable) proposed restriction.  It may be that Applicant and Colorado Springs Yellow Cab would not have entered into the Stipulation had they known that the first restriction would be found to be unacceptable.  Because she cannot determine whether, from the Signatories’ point of view, amending the Stipulation to delete the first proposed restriction causes irreparable damage to their agreement, the ALJ will reject the Stipulation in toto.  

12. This ruling does not prevent Applicant and Colorado Springs Yellow Cab from negotiating and offering another stipulation in this proceeding.  

II. ORDER  
A. It Is Ordered That:  
1. The Stipulated Motion to Restrict Authority, filed on September 9, 2009, is denied.  

2. This Order is effective immediately.  
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�  "Restrictive in nature," as used in this Order, means that an amendment cannot change the nature of the proposed transportation service from that stated in the Notice of Application Filed and cannot enlarge the scope of the proposed transportation service from that stated in the Notice of Application Filed.  


�  As presented and if approved, the second proposed restriction would have permitted Applicant to provide transportation that originates at DIA and terminates in El Paso County.  If it had been presented alone, it is probable that the ALJ:  (a) would have found that the second proposed restriction meets the stated requirements; and (b) would have approved it.  
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