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I. statement

1. On June 8, 2009, Black Hills/Colorado Electric Utility Company, L.P. (Black Hills) filed an Application for a Certificate of Public Convenience and Necessity (CPCN) to Construct Two LMS100 Natural Gas-Fired Turbines and Proposed Expedited Procedural Schedule (Application).  The Application seeks a CPCN to build and own a power plant consisting or two LMS100 turbine generators and the associated balance of plant at a site located in Black Hills’ service territory North-Northwest of the Pueblo Memorial Airport in Pueblo County, Colorado.

2. The Commission issued notice of the Application on June 9, 2009.
3. On September 15, 2009, Black Hills filed a Motion for Protective Order Affording Extraordinary Protection to the Highly Confidential Comparison of the CPCN Costs to the Least Cost Bid (Motion).  Black Hills seeks extraordinary protection to the highly confidential bid-specific information required to be disclosed in order to comply with Commission Decision No. C09-0184, Docket No. 08A-346E (Black Hills’ Resource Planning Docket) which required Black Hills, as part of this docket, to provide, inter alia, a comparison of its costs with the winning independent power producer bids from the competitive resource solicitation ordered by the Commission.  

4. According to Black Hills, in order to perform the comparison required by the Commission, it will have to disclose certain bid-specific data that is being provided by the bid evaluation team established by Black Hills for the resource solicitation.  Black Hills represents that this data is subject to a Separation and Confidentiality Policy established by Black Hills Corporation that prohibits disclosure of bid-specific data internally or externally, to protect the confidentiality of bids and the integrity of the competitive bidding process, except as otherwise required by the Commission.

5. Black Hills further represents that the bid-specific data warrants extraordinary confidential treatment because disclosure of such information would harm the integrity of the competitive bid process.  Black Hills asserts that it and its customers would be harmed by the disclosure of the highly confidential information in that such disclosure would taint the competitive acquisition process.  

6. Black Hills seeks an extraordinary protection order that:

A. Limits access to the information to Commissioners, ALJs, Commission Trial Staff, Advisory Staff, the Colorado Office of Consumer Counsel and their respective attorneys, as well as the attorneys and experts for the intervenors in this docket.

B. Provides that to have access to the highly confidential information, OCC, and Commission attorneys assigned to this matter, as well as OCC employees and attorneys and experts for intervenors must have signed, served and filed the Non-disclosure Agreement provided by Black Hills and attached to this Order as Attachment A.

C. Provides that members of the Commission Trial and Advisory Staff must have signed and have on file with the Commission a current annual non-disclosure agreement in accordance with Commission Rule 4 CCR 723-1-1100(g).

7. In addition , Black Hills also seeks protections that:

A. Persons afforded access to the highly confidential information be relieved from having to provide that information in response to any discovery conducted by any other intervenors in this docket.

B. Persons afforded access to the highly confidential information be prohibited from transmitting such information by electronic media or e-mail.

C. Persons who obtain copies of the highly confidential information must return the copies to Black Hills within ten calendar days of a final Commission decision in this docket.

D. Any computer files of any parties, other than Black Hills and its attorneys, which store electronic copies of the highly confidential information must be destroyed within ten calendar days of a final Commission order in this docket and an affidavit of destruction shall be provided to Black Hills upon request.

E. That the highly confidential information should remain undisclosed not only while the instant docket and any subsequent judicial review is pending, but also thereafter.

8. Black Hills represents that the extraordinary protection sought strikes the appropriate balance between the need for disclosure so that the parties to this docket can protect their interests, and the need to protect the interests of Black Hills and preserve the integrity of the bid process.

9. The only intervenor to respond to the Motion was Cripple Creek & Victor Gold Mining Company and Holcim (U.S.), Inc.  The intervenors indicate that they have no objection to the relief requested.  In addition, the intervenors state that they are authorized to represent that the Board of Water Works of Pueblo, Colorado and the Fountain Valley Authority state no objections to the relief requested.

10. As the Motion is unopposed, the Administrative Law Judge (ALJ) finds good cause to grant Black Hills’ Motion for Protective Order Affording Extraordinary Protection to the Highly Confidential Comparison of the CPCN Costs to the Least Cost Bid.  The protections afforded under the grant of the Motion are those delineated in Paragraph Nos. 6 and 7 above.  

II. ORDER

A. It Is Ordered That:

1. Black Hills/Colorado Electric Utility Company, L.P.’s (Black Hills) Motion for Protective Order Affording Extraordinary Protection to the Highly Confidential Comparison of the CPCN Costs to the Least Cost Bid is granted.
2. Access to the Highly Confidential Bid Information is limited to those persons identified in Paragraph 6A above.
3. Those parties indicated in Paragraph 6B above shall execute and file the Non-Disclosure Agreement provided by Black Hills attached to this Order as Attachment A prior to access to the Highly Confidential Information.
4. Members of the Commission Trial and Advisory Staff assigned to this docket, must have signed and have on file with the Commission a current annual non-disclosure agreement in accordance with Commission Rule 4 Code of Colorado Regulations 723-1-1100(g) prior to gaining access to the Highly Confidential Information.

5. All provisions enumerated in Paragraph Nos. 6 and 7 are now in effect regarding the Highly Confidential Information.

6. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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