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I. statement

1. On February 13, 2009, N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) filed an application for initial receipt of support from the Colorado High Cost Support Mechanism Fund (CHCSM).  Viaero requests an order from the Commission confirming that it has satisfied the requirements of Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-2847(f)(I), that it is not receiving funds from the CHCSM or any other source that together with revenues as defined by the Commission-adopted revenue benchmark, exceed the reasonable cost of providing basic local exchange service to customers.  

2. By Decision No. C09-0192, effective February 25, 2009, the Commission shortened the notice and intervention period in this application to March 12, 2009.  

3. On March 12, 2009, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention by Right.

4. The Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for a determination of “both scope and the merits.”  While the Commission did not rule on the merits, it did address the issue of whether the Commission’s identical support rule at 4 CCR 723-2-2848(d)(III)(A)(vii) as applied to Viaero, violates § 40-15-208(2)(a)(II), C.R.S.  It left to the ALJ a “determination of both scope and merits.”  

5. At any rate, pursuant to Decision No. R09-0491-I, a pre-hearing conference in this matter was set for June 4, 2009.  At the appointed date and time, the undersigned ALJ called the matter to order.  Appearances were entered by legal counsel for Viaero and by legal counsel for the OCC.  

6. As a result of discussions at the pre-hearing conference, a briefing schedule was established for legal briefs on the issue of whether the Identical Support Rule violated the terms of § 40-15-208(2)(a)(II), C.R.S., as it is applicable to Eligible Providers seeking CHCSM funds.  The parties agreed that OCC would file its opening brief on June 24, 2009.  Viaero would file its response brief on July 8, 2009, and OCC would have the option to file a reply brief by July 17, 2009.  The ALJ reserved July 23, 2009 in the event oral arguments were required.  

7. However, in the interim, the undersigned ALJ issued Decision No. R09-0626-I wherein he indicated he reviewed and analyzed the unique procedural posture of this docket and determined that it was not legally possible to make a determination on the legality of the Identical Support Rule in this docket.  Therefore, the briefing schedule determined at the June 4, 2009 pre-hearing conference on the issue of the legality of the Identical Support Rule was vacated.  Additionally, the ALJ, as provided under Commission Rule 4 CCR 723-1-1502(b), certified the Interim Order as immediately appealable via exceptions to the Commission.  

8. On August 12, 2009, the Commission issued Decision No. C09-0881, which addressed the exceptions to Decision No. R09-0626-I and in part, stripped out the determination of the legality of the Identical Support Rule.  

9. On September 9, 2009, Viaero filed a Motion Requesting ALJ to Schedule a Hearing in this matter.  Viaero indicated that in order to meet the 210-day deadline in this matter, which expires on October 26, 2009, a somewhat expedited procedural schedule was required.  Viaero proposed that it present rebuttal to the OCC’s answer testimony through witness testimony at the hearing, rather than through pre-filed rebuttal testimony.  Viaero indicated it would be willing to forego closing statements of position, or, in the alternative, deliver oral statements of position at the close of hearing, as well as entertain other reasonable suggestions for expediting the procedure in order to have a Commission decision issued by October 26, 2009.

10. On September 15, 2009, the OCC filed its Response in Opposition to the Applicant’s Motion and included its own Motion to Extend Time Limit for Decision Pursuant to C.R.S. §40-6-109.5(4).  According to the OCC, the procedural proposal put forth by Viaero violates the OCC’s due process rights by denying time for adequate discovery and preparation time.  In the alternative, the OCC moves to extend the deadline for issuing a decision in this matter an additional 90 days pursuant to § 40-6-109.5(4), C.R.S.  

11. Section 40-6-109.5(4), C.R.S., provides that “[t]he commission, in particular cases, under extraordinary conditions and after notice and hearing at which the existence of such conditions is established, may extend the time limits specified in subsections (1) and (2) of this section for a period not to exceed an additional ninety days.”  The OCC argues that a chronology of the events, decisions and various procedural issues in this matter demonstrate that those events have consumed the bulk of the statutory 210-day time frame such that extraordinary conditions now exist which are beyond what is usual, regular or customer, and which necessitate the Commission to extend the statutory deadline by an additional 90 days.

12. By Decision No. R09-1041-I, the undersigned ALJ set a hearing for September 22, 2009 as required by § 40-6-109.5(4), C.R.S., to determine whether extraordinary conditions exist to extend the deadline for a Commission decision in this matter an additional 90 days.

13. The ALJ heard arguments from both parties as to whether extraordinary conditions do indeed exist.  After careful consideration of the arguments, it is determined that given the events, decisions and referrals to the ALJ, back to the Commission and back to the ALJ in this matter, it is clear that unusual circumstances have delayed the litigation of the issues surrounding the amount of High Cost support for Viaero.  The procedural posture of this docket certainly is not common and it is therefore determined that the delay in this matter caused by such events and decisions do constitute extraordinary conditions that warrant extending the deadline for a Commission decision an additional 90 days.  Therefore, the deadline to issue a Commission decision shall be extended until January 25, 2009.  It is additionally found that due to the Commission decision that any amount of High Cost support funds granted to Viaero shall be retroactive to March 12, 2009, no prejudice shall inure to the Applicant by this extension.

14. As a result of extending the deadline until January 25, 2009, the following procedural schedule will be adopted:

October 20, 2009




Answer testimony due

November 10, 2009




Rebuttal testimony due

November 17, 2009




Deadline for filing








dispositive motions

November 20, 2009




Deadline for filing








Stipulations or settlement








Agreements

November 24, 2009




Hearing

November 30, 2009




Hearing date (if needed)

December 8, 2009




Statements of Position due

15. All discovery shall be conducted pursuant to Commission Rule 4 CCR 723-1-1405, except that response to discovery shall be shortened to five business days.

II. ORDER

A. It is Ordered That:

1. The procedural schedule outlined above is adopted.

2. A hearing shall be conducted as follows:

DATES:
November 24, 2009 and November 30, 2009 (if needed)

TIME:

9:00 a.m.

PLACE:
Colorado Public Utilities Commission Hearing Room



1560 Broadway, Suite 250



Denver, Colorado 

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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