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QWEST COMMUNICATIONS COMPANY, LLC,

 
COMPLAINANT,

V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, XO COMMUNICATIONS SERVICES, INC., TIME WARNER TELECOM OF COLORADO, L.L.C., GRANITE TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC., ARIZONA DIALTONE, INC., ACN COMMUNICATIONS SERVICES, BULLSEYE TELECOM, INC., COMTEL TELECOM ASSETS, LP, ERNEST COMMUNICATIONS, INC., LEVEL 3 COMMUNICATIONS, LLC AND LIBERTY BELL TELECOM, LLC, AND JOHN DOES 1-50 (CLECS WHOSE TRUE NAMES ARE UNKNOWN),

 
RESPONDENTS.
interim order of
administrative law judge
G. Harris Adams
denying leave to file interim appeal
Mailed Date:  September 22, 2009
I. STATEMENT
1. On September 1, 2009, AT&T Corp. and AT&T Communications of the Mountain States, Inc. (collectively AT&T) filed AT&T’s Motion for Leave to File Attached Interlocutory Appeal of Interim Order of Administrative Law Judge (ALJ) G. Harris Adams Denying Motion for Reconsideration and Request for Reversal of Decision Nos. R09-0815-I and R09-0953-I.  AT&T requests leave to file an interim appeal of Decision Nos. R09-0815-I and R09-0953-I, contending that those decisions are flawed and improperly require the public disclosure of the AT&T/TWT Contract.

2. AT&T contends that granting the requested relief will not delay the underlying proceeding because Qwest and other parties have a full un-redacted copy of the subject agreement, subject to nondisclosure obligations.  Therefore, AT&T contends that the proceeding can proceed to resolution without regard to the ultimate confidentiality determination.

3. By Decision No. R09-1012-I, response time to AT&T’s motion was extended to September 18, 2009.

4. On September 18, 2009, Qwest Communications Company, LLC’s (Qwest) Response to AT&T’s Interlocutory Appeal of Interim Order of Administrative Law Judge G. Harris Adams Denying Motion for Reconsideration and Request for Reversal of Decision Nos. R09-0815-I and R09-0953-I and Response to Motion for Leave to File Same was filed.

5. Qwest’s filed response argues in response to the interim appeal which AT&T seeks leave to file.  However, the response does not directly address AT&T’s requested leave.

6. By Decision No. R09-1031-I, the undersigned ALJ temporarily stayed Decision Nos. R09-0815-I and R09-0953-I until further order as they relate to the contract between AT&T and Time Warner Telecom (TWT).  Thus, there is no imminent threat of harm alleged by AT&T.

7. Interim orders are generally not subject to exceptions.  Rule 1502, 4 Code of Colorado Regulations (CCR) 723-1.  However, 1502(b) provides that “[a] presiding officer may certify an interim order as immediately appealable via exceptions.” Rule 1502(b), 4 CCR 723-1.  

8. In recommending adoption of Rule 1502, Judge Ken F. Kirkpatrick summarized:  

It is the current practice of the Commission to entertain appeals of interim orders on a discretionary basis. The new rule should not encourage the appeal of interim orders, which would unnecessarily involve the Commission in ongoing proceedings that have been referred to ALJs. In addition, appeals of interim orders almost always unavoidably delay a proceeding. Nonetheless, there are certain circumstances where a significant ruling regulating the future course of the proceeding is made and a review would be appropriate. The rules currently have no mechanism for a presiding officer to certify an interim order as immediately appealable. Putting the presiding officer as the gatekeeper for interim order appeals seems to be a reasonable approach for allowing for some necessary interlocutory appeals but not encouraging practices that will result in unnecessary delay.  

Decision No. R05-0461 at 18.

9. Denying exceptions to Judge Kirkpatrick’s Recommended Decision, the Commission reiterated that it is left to the “discretion of ALJs and the Commission as to when interim orders may be appealed.”  Decision No. C05-1093 at 36.

10. While not determinative of the merits, the stay currently in effect and a lack of immediate demonstrated need for relief granted by Decision Nos. R09-0815-I and R09-0953-I, negate the need for extraordinary interim relief.  The documents at issue are currently available to the parties, subject to confidentiality protections.  The documents have been addressed in testimony.  Notably, resolution as to the confidentiality of the subject dispute will not dramatically impact the challenge of managing confidential information at hearing.  See e.g., Decision No.  R09-0815-I.

11. The ALJ is not willing to unilaterally burden the Commission with expedited review of an issue on top of an already-busy calendar during the coming months, particularly because resolution has not been shown necessary to resolve the pending matter under the circumstances present. 

12. The Commission referred the matter to an ALJ for resolution.  By staying the effectiveness of Decision Nos. R09-0815-I and R09-0953-I, the case can proceed to resolution and any exceptions may be addressed after the stay is lifted.  It is currently anticipated by the undersigned ALJ that the stay will remain in effect pending resolution of this matter.  Should the stay be sooner lifted, AT&T may seek leave to request interim appeal based upon circumstances present at such time.

II. ORDER
A. It Is Ordered That:  
1. AT&T’s Motion for Leave to File Attached Interlocutory Appeal of Interim Order of Administrative Law Judge G. Harris Adams Denying Motion for Reconsideration and Request for Reversal of Decision Nos. R09-0815-I and R09-0953-I filed by AT&T Corp. and AT&T Communications of the Mountain States, Inc. is denied.

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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