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I. statement

1. On February 13, 2009, N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) filed an application for initial receipt of support from the Colorado High Cost Support Mechanism Fund (CHCSM).  Viaero requests an order from the Commission confirming that it has satisfied the requirements of Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-2847(f)(I), that it is not receiving funds from the CHCSM or any other source that together with revenues as defined by the Commission-adopted revenue benchmark, exceed the reasonable cost of providing basic local exchange service to customers.  

2. By Decision No. C09-0192, effective February 25, 2009, the Commission shortened the notice and intervention period in this application to March 12, 2009.  

3. On March 12, 2009, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention by Right.

4. The Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for a determination of “both scope and the merits.”  However, while the Commission did not rule on the merits, it did address the issue of whether the Commission’s identical support rule at 4 CCR 723-2-2848(d)(III)(A)(vii) as applied to Viaero, violates § 40-15-208(2)(a)(II), C.R.S.  It left to the ALJ a “determination of both scope and merits.”  

5. The application was deemed complete pursuant to Commission Rule 4 CCR 723-1-1303 on March 27, 2009.  Therefore, the Commission initially had until July 27, 2009 to issue a decision on the application.  However, by Interim Decision No. R09-0813-I and pursuant to § 40-6-109.5(1), C.R.S., the time to render a decision in this matter was extended for an additional 90 days, or until October 25, 2009.

6. On September 9, 2009, Viaero filed a Motion Requesting ALJ to Schedule Hearing and Request to Shorten Response Time (Motion).  Viaero argues that given the short amount of time remaining before the statutory deadline, a hearing should be set as soon as possible and that its rebuttal testimony to the OCC’s answer testimony should be presented through witness testimony at the hearing, rather than through pre-filed rebuttal testimony.  Viaero also indicates it is willing to forego closing statements of position, or in the alternative, deliver oral statements of position at the close of the hearing.  

7. On September 15, 2009, the OCC filed its response to Viaero’s Motion.  The OCC argues that a shortened procedural schedule as proposed by Viaero would prejudice the OCC’s due process rights and that extraordinary conditions in this case make it appropriate and just to extend the time for a decision by an additional 90 days pursuant to § 40-6-109.5(4), C.R.S.

8. The undersigned ALJ finds it appropriate to consider arguments for extending the deadline to render a decision in this matter an additional 90 days.  Under the terms of § 40-6-109.5(4), C.R.S., the Commission, “in particular cases, under extraordinary conditions and after notice and a hearing at which the existence of such conditions is established, may extend the time limits … of this section for a period not to exceed an additional ninety days.”  (Emphasis supplied).  Therefore, before the Commission may consider extending the time for a decision an additional 90 days, it must provide notice to the affected parties and conduct a hearing to establish the existence of extraordinary conditions.  

9. Consequently, a hearing will be held for the purpose of determining whether such extraordinary conditions exist in this matter.  The hearing will be set for September 22, 2009 at 10:00 a.m.  While the primary purpose of the hearing will be to determine whether extraordinary circumstances exist, the discussion will also include a determination of a reasonable procedural schedule depending on the finding regarding extraordinary circumstances.

II. ORDER

A. It is Ordered That:

1. A hearing as to whether extraordinary circumstances exist to extend the deadline for a Commission Decision in this matter an additional 90 days will be held as follows:

DATE:

September 22, 2009

TIME:

10:00 a.m.

PLACE
Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado 80202

2. The parties should also be prepared to discuss any other procedural issues necessary to move the application forward.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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