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I. STATEMENT  

1. On May 4, 2009, the Regional Transportation District (RTD or Applicant) filed an application for authority to construct eight new grade separations of the FasTracks West Corridor with: (1) Jefferson County Government Center bike/pedestrian tunnel, no existing National Inventory Number; (2) U.S. Highway 40 (Colfax Avenue), no existing National Inventory Number; (3) U.S. Highway 6 and Indiana Avenue Flyover, no existing National Inventory Number; (4) Union Boulevard Cut-n-Cover, no existing National Inventory Number; (5) U.S. Highway 6 Bridge, no existing National Inventory Number; (6) Pikeview pedestrian tunnel, no existing National Inventory Number; (7) Wadsworth Bridge, National Inventory No. 244728X; and (8) Sheridan Bridge, National Inventory No. 244715W in Jefferson County, Colorado.

2. On May 15, 2009, the Commission issued notice of the Application.  

3. On June 15, 2009, Steven J. Osterfoss, Director – 6th Avenue West Home Owners Association (HOA) filed a Petition for Leave to Intervene in this matter.  

4. By Decision No. C09-0678, issued June 25, 2009, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ).  Pursuant to § 40-6-109.5, C.R.S., absent an enlargement of time by the Commission or Applicant's waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from that date or January 21, 2010.
 

A. Intervention

5. HOA filed its intervention on June 15, 2009.  According to the Petition to Intervene, HOA argues that it should be granted intervention in this matter because of its concerns that construction activities will increase the risk of fatalities on the West 6th Avenue service road, because the roadway is heavily used by both pedestrians and bicyclists throughout the year.  HOA also argues that the intersection of West 6th Avenue Service Road and Flora Way serves as a primary access point to an elementary school.  Additionally, the grade of eastbound West 6th Avenue Service Road approaching the intersection to Flora Way is steep and difficult to navigate during the winter months with snow and ice present.  According to HOA, construction traffic will only increase the likelihood that an accident will occur.

6. Regarding its concerns after construction is complete, HOA argues that when completed, the Light Rail station at Red Rocks Community College will result in increased pedestrian and bicycle traffic along West 6th Avenue Service Road resulting in a much greater risk for pedestrian, bicycle, and automobile accidents.  In addition, deer, which frequent the area, pose an additional hazard for the Light Rail project if the rail remains on the south side of the 6th Avenue Freeway.  Finally, HOA argues that the Light Rail project will limit additional expansion in the future.  HOA takes the position that the area north of the 6th Avenue Freeway has less traffic and is preferable to the current location of the proposed Light Rail lines.

7. On June 29, 2009, RTD filed its Response to HOA’s Petition to Intervene.  RTD takes issue with the reasons stated by HOA for its intervention.  RTD argues that the Commission’s jurisdiction over RTD light rail lines is limited to matters of safety of light rail crossings that intersect public highways.  According to RTD, the Commission has no jurisdiction over the stated concerns of HOA either during construction or after the project is completed.

8. Interventions are governed by Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1401.  Rule 1401(b) requires that a notice of intervention as of right, “shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  In addition, Rule 1401(e)(I) requires that a notice of intervention as of right in a transportation carrier application proceeding shall:

include a copy of the motor vehicle carrier’s letter of authority, shall show that the motor vehicle carrier’s authority is in good standing, shall identify the specific parts of that authority which are in conflict with the application, and shall explain the consequences to the motor vehicle carrier and the public interest if the application is granted.

Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

9. Additionally, § 40-4-106(2)(a), C.R.S., provides that:

the commission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing at which the tracks or other facilities of any public utility may be constructed across the facilities of any other public utility at grade, or above or below grade, or at the same or different levels, or at which the tracks or other facilities of any railroad corporation may be constructed across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including the posting of personnel or the installation and regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted. (Emphasis supplied)

10. Section 40-4-106(3)(a)(I), C.R.S., provides that:

the commission also has the power upon its own motion or upon complaint and after hearing, of which all the parties in interest including the owners of adjacent property shall have due notice, to order any crossing constructed at grade or at the same or different levels to be relocated, altered, or abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission, and to prescribe the terms upon which the separation should be made and the proportion in which the expense of the alteration or abolition of the crossing or the separation of the grade should be divided between the railroad corporations affected or between the corporation and the state, county, municipality, or public authority in interest. (Emphasis supplied)

11. From the above-stated regulations and statutes, it is apparent that to intervene in an application for authority to construct and operate grade-separated crossing, a party must demonstrate that it either has a legally protected right that may be affected by the proceeding, or that the subject docket may substantially affect the pecuniary or tangible interests of the party (or those it may represent) and that the party’s interests would not otherwise be adequately represented in the docket.  Additionally, the party’s interests must lie within the Commission’s jurisdiction as indicated in § 40-4-106, C.R.S.

12. After a review of RTD’s proposed construction in and around the area in question as described in the HOA’s request to intervene, it is clear that the Indiana Avenue light rail crossing passes from the north to south side of U.S. Highway 6 directly over the intersection with Indiana Avenue.  Once the light rail line crosses to the south side of U.S. Highway 6, it is proposed to run parallel with U.S. Highway 6 and between that highway and the residential streets directly to the south of the proposed light rail line.  At no point east of Indiana Avenue in the area claimed to be affected by HOA does the light rail line cross any existing street.

13. In Regional Transportation District v. Public Utilities Commission of the State of Colorado, 92CV1918, Order issued September 22, 1993, Judge Hufnagel found that under the terms of §§ 40-6-106(2)(a) and (3)(b), C.R.S., the Commission has “regulatory authority over RTD with respect to safety in the point of crossing, design, installations and maintenance of public crossings …” Id. at p.7.  Additionally, in Decision No. R01-258-I, the ALJ there found that based on that Denver District Court order, “[t]he Commission only has jurisdiction over [an] application of RTD … concerning the issue of safety of the light rail crossings that intersect public highways.”  Id. at p 2.

14. Consequently, the Commission has authority over RTD pursuant to §§ 40-6-106(2) and (3), C.R.S., regarding the eight proposed grade-separated light rail crossings for its West Corridor Project in Jefferson County, Colorado, as identified in Exhibit A to its Application.  However, that authority does not extend to the areas of concern indicated by HOA in its request for intervention.  Besides the U.S. Highway 6 and Indiana Avenue Flyover, the proposed light rail line does not cross over any other highway or street in the stated area of concern of HOA.  The proposed light rail line is proposed to run parallel with the West 6th Avenue Service Road.  There is no proposed grade-separated crossing proposed.  While the Commission is sympathetic to HOA’s concerns during and after construction, those matters are not within the jurisdiction of this Commission.  Therefore, the Petition to Intervene of HOA is denied because it does not claim a legally protected right that may be affected by the proceeding; nor does it demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of HOA or its members.

15. HOA was the only party to file an intervention in this docket.  Since that intervention is denied, the matter is now unopposed and the Application may be considered under the Commission’s modified procedures pursuant to § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.

B. Application

16. By Commission Rule 4 CCR 723-7-7000(b), the Commission’s safety clearance rules found at 7320 through 7328 are not applicable to RTD’s light rail system.

17. The Jefferson County Government bike/pedestrian tunnel will tunnel under the Jefferson County Government station at approximately light rail line Station 1016+18 on Exhibit B-3(2).

18. The U.S. Highway 40 (Colfax Avenue) grade separation will consist of a six span bridge structure with a total length of 699’-0”from abutment to abutment.  Light rail vehicles will travel over the roadway and ramps.  The minimum vertical clearance from the top of any of the roadways or ramps for this structure to the bottom of the girders is 17’-5”.  This structure will carry a single track that will be shared by eastbound and westbound light rail vehicles.

19. The U.S. Highway 6 and Indiana Avenue Flyover will consist of an 11 span bridge structure with a total length of 1531’-6” from abutment to abutment.  Light rail vehicles will travel over the roadways and ramps.  The minimum vertical clearance from the top of any of the roadways or ramps for this structure to the bottom of the girders is 27’-5”.  This structure will carry a single track that will be shared by eastbound and westbound light rail vehicles.

20. Union Boulevard Cut-n-Cover will consist of a single 149’-11 ½” area where a single light rail track will travel under Union Boulevard.  The width of the area for the light-rail vehicle is 26’-6” from center of caisson to center of caisson and there will be a minimum 16’-6” of clearance for the light rail vehicles.

21. The U.S. Highway 6 Bridge will consist of a seven span bridge structure with a total length of 613’-9” from abutment to abutment.  The center span of the bridge will cover 286’-0” and will span the eastbound and westbound lanes of 6th Avenue in addition to the eastbound and westbound ramps to 6th Avenue.  Light rail vehicles will travel over the roadways and ramps.  The minimum vertical clearance from the top of any roadway or ramp to the bottom of the girders is 16’-6”.  This structure will be 33’-4” wide and will carry two tracks plus cantinary poles.    

22. The Pikeview pedestrian tunnel will tunnel under the tracks at Pikeview Street at approximately light rail line Station 1352+90 on Exhibit G-1(2)

23. The Wadsworth Bridge will consist of a three span bridge structure with a total length of 402’-10” from abutment to abutment.  Light rail vehicles will travel over Wadsworth Boulevard.  The minimum vertical clearance from the top of any roadway to the bottom of the girders is 16’-6”.  The structure will carry two tracks plus the Wadsworth Boulevard Station.

24. The Sheridan Bridge will consist of a two span bridge structure with a total length of 265’-3” from abutment to abutment.  Light rail vehicles will travel under Sheridan Boulevard.  The minimum vertical clearance from top of rail to the bottom of the girders is 20’-3”.  The structure will allow two tracks to pass under Sheridan Boulevard.  

25. RTD states that light rail train movements will consist of 168-weekday combined eastbound and westbound movements per day.  Train speeds at the proposed crossings will vary from 25 to 45 miles per hour (MPH).  Traffic volumes vary at the proposed locations.  Traffic volumes projected for 2012 when the light rail line opens are as follows: 1) Unknown for the Jefferson County Government Bike/Ped tunnel; 2) 21,360 vehicles per day (VPD) at U.S. Highway 40 (Colfax Avenue); 3) 70,100 VPD at the U.S. Highway 6 and Indiana Avenue Flyover; 4) 62,230 VPD at the Union Boulevard Cut-n-Cover; 5) 96,900 VPD at the U.S. Highway 6 Bridge; 6) Unknown at the Pikeview pedestrian tunnel; 7) 45,500 VPD at the Wadsworth Bridge; and 8) 36,350 VPD at the Sheridan Bridge.  Vehicle speeds at the vehicle crossings vary from 35 to 65 MPH.  

26. Construction of the various grade separations are expected to start at various times beginning in June 2009 with construction being completed anytime from late 2009 to late 2011.  The Commission will require RTD to file with the Commission the final safety certification of the West Corridor with certification of these eight grade separated structures included within ten days of final certification.  The Commission will expect this certification by December 31, 2011.  However, the Commission does understand this certification may be provided earlier or later than this date depending on changes or delays to the construction schedule.  The Commission will also require RTD to file one set of the complete, final construction plans for the West Corridor in an electronic format (preferably in Adobe Acrobat format) on a CD-ROM.  The Commission will also expect those plans to be filed with the certification around December 31, 2011.  

27. RTD states that the estimated costs for each of the proposed grade separations is as follows: 1) $11,543,287 for the Jefferson County Government Bike/Ped tunnel; 2) $1,257,460 at U.S. Highway 40 (Colfax Avenue); 3) $8,401,291 at the U.S. Highway 6 and Indiana Avenue Flyover; 4) $1,965,464 at the Union Boulevard Cut-n-Cover; 5) $2,752,996 at the U.S. Highway 6 Bridge; 6) $122,851 at the Pikeview pedestrian tunnel; 7) $5,497,928 at the Wadsworth Bridge; and 8) $3,915,933 at the Sheridan Bridge.  RTD will be responsible for all costs related to the grade separations.  

28. RTD will be responsible for the maintenance of the structures and tunnels that are the subject of this application.

II. ORDER  
A. The Commission Orders That:  
1. The Petition to Intervene filed by Steven J. Osterfoss, Director – 6th Avenue West Home Owners Association is denied.

2. The Application filed by the Regional Transportation District (RTD) for authority to construct eight new grade separations of the FasTracks West Corridor with: (1) Jefferson County Government Center bike/pedestrian tunnel, no existing National Inventory Number; (2) U.S. Highway 40 (Colfax Avenue), no existing National Inventory Number; (3) U.S. Highway 6 and Indiana Avenue Flyover, no existing National Inventory Number; (4) Union Boulevard Cut-n-Cover, no existing National Inventory Number; (5) U.S. Highway 6 Bridge, no existing National Inventory Number; (6) Pikeview pedestrian tunnel, no existing National Inventory Number; (7) Wadsworth Bridge, National Inventory No. 244728X; and (8) Sheridan Bridge, National Inventory No. 244715W in Jefferson County, Colorado is granted.

3. RTD is required to file a copy of the final safety certification of the West Corridor with certification of these eight grade separated structures included within ten days of final certification.  The Commission will expect this certification by December 31, 2011.  However, the Commission does understand this certification may be provided earlier or later than this date depending on changes or delays to the construction schedule.

4. RTD is required to file one set of complete, final construction plans for the West Corridor in an electronic format (preferably in Adobe Acrobat format) on a CD-ROM.  The Commission will expect these plans to be filed with the certification around December 31, 2011.

5. The docket is now closed.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

7. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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� Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary circumstances.  
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