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I. STATEMENT
1. On August 11, 2008, Park Creek Metropolitan District and the City and County of Denver (collectively Applicants) filed an application seeking authority: (1) to widen the crossing of Havana Street with Union Pacific from two lanes to four lanes; and (2) to modify the warning devices at the crossing from flashing lights and bells to flashing lights, gates, bells, constant warning time circuitry, new cabin, as well as interconnection and preemption with the new traffic signal at the intersection of Havana Street and Smith Road in Denver, Colorado. The Applicants stated that funds from the federal Section 130 program (railroad/highway hazard elimination) will be used to pay for a portion of the proposed improvements. 

2. By Decision No. C09-0766, the Commission granted an extension of time to file signed Construction and Maintenance Agreements with conditions. 

3. By Decision No. C09-0937, the Commission granted rehearing on Decision No. C09-0766 and referred the matter to an administrative law judge (ALJ) for a determination of the following issues: (1) what is the appropriate solution to address safety issues at the crossing at the present time given the degree of safety issues; (2) projected duration of the safety issues; and (3) costs and alternatives.  The Commission also invited intervention of the Colorado Department of Transportation and the Regional Transportation District.

4. By Decision No. R09-0956-I, a prehearing conference was scheduled.  At the scheduled time and place, the prehearing conference was convened.  All parties appeared and participated through counsel.

5. In part, the Commission granted Union Pacific Railroad Company’s Application for Rehearing, Reargument, or Reconsideration of Decision No. C09-0766 after finding that the decision modified its previous order without an opportunity by the parties to present the evidence.  A hearing will be scheduled by separate order to give the parties the opportunity to address the issues identified by the Commission in Decision No. C09-0937.

6. A portion of the improvements approved by the Commission will be paid for from the federal Section 130 program (railroad/highway hazard elimination). As recognized by the Commission, the “purpose of the federal Section 130 program is elimination of hazards at railway-highway crossings.”  Decision No. C09-0937, citing 23 U.S.C. 130. 

7. The undersigned ALJ recognized that Decision No. C08-1046 is a final Commission decision ordering improvements, in part, to eliminate hazards at railway-highway crossings.  The application, approved approximately one year ago, provided for improvements to be completed approximately nine months ago.  An inquiry was made of the parties as to what is being done to mitigate safety concerns.

8. The response was effectively nothing at this time.  Although not having reviewed the application approved for Section 130 funding, Counsel for the city and County of Denver opined that the application was based upon safety concerns arising from projected growth in the community, rather than as to the safety of the existing crossing.

9. The undersigned ALJ is concerned as to the current posture of this proceeding, particularly in light of recognized safety concerns by the Commission and the lack of responsiveness by the parties.

10. Based upon the representations of counsel, Applicants will be ordered to file the Diagnostic Report and Section 130 application for the improvements that are the subject of the within application (or portions thereof).

11. Applicants may desire relief of Commission Decision No. C08-1046.  However, no relief has been requested with regard thereto.  In addition to the foregoing, and considering that Decision No. C08-1046 is a final Commission decision, Applicants will be ordered to file any desired requested relief as to the decision within 14 days of the effective date of this decision.    

II. ORDER
A. It Is Ordered That:  
1. Park Creek Metropolitan District and the City and County of Denver shall file the Diagnostic Report and Section 130 application for the improvements that are the subject of the within application (or portions thereof) within seven days of the effective date of this Decision.

2. Should any party desire relief as to Decision No. C08-1046, a request therefor shall be submitted within 14 days of the effective date of this Decision.   

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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