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I. statement

1. On June 5, 2009, Union Pacific Railroad Company (UPRR) and the City and County of Denver filed an application requesting authority for the closure and abolition of the existing highway-railroad at-grade crossing at E. 39th Avenue between Grape Street and Forest Street across the Industrial Lead track of UPRR (Mile Post 636.07, Limon Subdivision, Track 740-Bottles Unlimited) in the City and County of Denver, State of Colorado (Application).

2. On June 19, 2009, the Commission issued notice of the Application.

3. On July 20, 2009, Bottles Unlimited, Inc. (Bottles Unlimited) filed its Motion for Leave to Intervene.  Bottles Unlimited argues that the closing and abolishment of the crossing indicated above would substantially affect its pecuniary and tangible interests because the primary material Bottles Unlimited utilizes in manufacturing its plastic bottles is shipped to it in bulk quantities from several out-of-state distributors by direct railcar delivery.  According to Bottles Unlimited, closing the crossing will cause it considerable and irreparable financial harm.

4. Commission Rule of Practice and Procedure 4 Code of Colorado Regulations 723-1-1401(a) requires that notice of intervention as of right or a motion to permissively intervene shall be filed within 30 days of the Commission notice of any docketed proceeding.  The Commission issued notice of the Application on June 19, 2009.  Consequently, the deadline to intervene as of right or to petition to permissively intervene in the above-captioned proceeding was July 19, 2009.  Bottles Unlimited’s Motion to Intervene as discussed supra was timely filed.

5. Rule 1401(b) requires that a notice of intervention as of right, “shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  In addition, Rule 1401(e)(I) requires that a notice of intervention as of right in a transportation carrier application proceeding shall:

include a copy of the motor vehicle carrier’s letter of authority, shall show that the motor vehicle carrier’s authority is in good standing, shall identify the specific parts of that authority which are in conflict with the application, and shall explain the consequences to the motor vehicle carrier and the public interest if the application is granted.

6. Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

7. It is apparent that a grant of the Application sought by UPRR would have a direct and substantial affect upon the pecuniary and tangible interests of Bottles Unlimited.  Therefore, Bottles Unlimited will be granted intervenor status in this docket.

8. On August 4, 2009, the Commission issued Decision No. C09-0848, in which it deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  ALJ Gomez was assigned the matter.

9. Given the procedural posture of the case at this point, it is appropriate to hold a pre-hearing conference to address several issues.  The parties should be prepared to discuss the scope of the case in light of the Application sought by UPRR.  The parties should also be prepared to discuss and set procedural dates, as well as a date for a hearing on the Application.

10. The parties should be prepared to discuss any other relevant matters ancillary to this docket.

11. A pre-hearing conference in this matter will be scheduled for October 1, 2009 at 9:00 a.m.
12. If the Parties can reach agreement on a procedural schedule or reach a settlement agreement, they may file the settlement agreement or proposed procedural schedule and motion to vacate the pre-hearing conference.  If the Parties elect to file such a motion, the motion must be filed on or before September 29, 2009.

II. ORDER

A. It is Ordered That:

1. A pre-hearing conference is scheduled in this matter as follows:

DATE:

October 1, 2009

TIME:

9:00 a.m.

PLACE:
Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, ColoradoO 80202

2. The Motion for Leave to Intervene by Bottles Unlimited, Inc. is granted.

3. At the prehearing conference, the Parties shall be prepared to discuss the matters set out above.

4. If the Parties can reach agreement on a procedural schedule they may file the settlement agreement or proposed procedural schedule and motion to vacate the pre-hearing conference.  If the Parties elect to file such a motion, the motion must be filed on or before September 29, 2009.

5. If the Parties reach a settlement agreement regarding the issues raised in this docket, they shall file such settlement agreement on or before September 29, 2009, along with a motion to vacate the pre-hearing conference.

6. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO




PAUL C. GOMEZ
___________________________________
                           Administrative Law Judge
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