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I. statement

1. On June 1, 2009, San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Chauffeured Express (Applicant) filed an application to extend its authority under Certificate of Public Convenience and Necessity (CPCN) PUC No. 1648 (Application).

2. On June 8, 2009, the Commission issued notice of the Application as follows:

For an Order of the Commission authorizing an extension of Item (I) (A) of Certificate of Public Convenience and Necessity PUC No. 1648 by elimination of certain restrictions.  Existing Item (I) (A) reads as follows: (I) Transportation in taxi service, of passengers and their baggage: (A) between all points within a 100-mile radius of the United States Post Office at Telluride, Colorado; (B) from points in Montrose, Colorado and a 12-milre radius thereof to Grand Junction, Colorado and Walker Airfield, Grand Junction, Colorado, with the right to perform round-trip service; (C) from points within a 12-mile radius of the intersection of Colorado State Highway No. 92 and U.S. Highway No. 50 at Delta, Colorado, to Grand Junction, Colorado, and Walker Airfield, Grand Junction, Colorado, with the right to perform round-trip service; and (d) between all points located within that portion of San Miguel county lying within a 10-mile radius of Telluride, Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand.

The existing restrictions read as follows:  (A) Item I.A. is restricted:  (1) with regard to Mesa County, service must either originate or terminate in Telluride, Colorado, and provide service to or from any commercial aviation airport or bus terminal in Mesa County; (2) to the use of equipment with a passenger capacity of eight or less, including the driver; (3) against providing transportation originating at the La Plata County Airport; (4) against providing transportation originating in Archuleta County, Colorado; (5) against providing taxi service between points within Montrose County; (6) against providing taxi service between points within Montrose County, on the one hand, and on the other hand, all points within a ten-mile radius of Delta, Colorado (including all points within the city limits of Delta, Colorado); and (7) against providing taxi service between points within Montrose County, on the one hand, and on the other hand, all points within the Counties of Ouray, San Juan, and Hinsdale and that portion of Gunnison County within a 100-mile radius of the United States Post Office at Telluride, Colorado.

The proposed restrictions read as follows:  Item (I)(A) is restricted: (1) with regard to Mesa County, service must either originate or terminate in Telluride, Colorado, and provide service to or from any commercial aviation airport or bus terminal in Mesa County; (2) to the use of equipment with a passenger capacity of eight or less, including the driver; (3) against providing transportation originating at the La Plata County Airport; (4) against providing transportation originating in Archuleta County, Colorado; (5) against providing taxi service between points within Montrose County, on the one hand, and on the other hand, all points within the County of Hinsdale, State of Colorado, and that portion of Gunnison County within a 100-mile radius of the United States Post Office at Telluride, Colorado.

3. At its July 15, 2009 Weekly Meeting, the Commission, by minute entry, deemed the application complete and referred the matter to the undersigned Administrative Law Judge (ALJ).

4. On July 8, 2009, Levtzow, LLC, doing business as Mountain Limo timely filed its intervention in this docket.  

5. On July 20, 2009. Durango Transportation, Inc. (DTI) filed a Petition to Intervene in this docket out of time.  DTI represented that the authority sought by Applicant would duplicate the rights contained in DTI’s CPCN PUC No. 14196.  DTI indicated that it has a protected right in the subject matter which would be negatively impacted and seriously affected by the grant of authority sought by Applicant.  DTI also filed an initial list of witnesses and exhibits.

6. Pursuant to Decision No. R09-0911-I, DTI’s Petition to Intervene was denied as untimely.  However, the undersigned ALJ provided that DTI could file a petition indicating good cause why it should be allowed to intervene in this matter.  

7. On August 25, 2009, DTI filed a pleading captioned as Petition for Leave to Re-File Petition to Intervene.  According to DTI, its legal counsel mailed its original Petition to Intervene in a timely manner, but the mailing was returned because counsel sent the mailing to an obsolete address of the Commission.  DTI indicated that the pleading was immediately re-sent the same day but does not indicate that date.  

8. Commission Rule 4 Code of Colorado Regulations 723-1-1204 clearly states that a fax filing “will be considered filed as of the date and time of the fax if the original and requisite numbers of copies are filed within one business day of the date of the fax.” (Emphasis supplied).

9. Counsel for DTI misinterprets Rule 1204 when it argues that it complied with the rule by mailing the petition the same day it faxed it to the Commission.  Clearly, the pleading must be filed with the Commission – received in the Commission Offices and date stamped as received that day – not merely mailed on the day after the fax filing.  To the extent DTI argues that its filing was “adequate,” it is incorrect.

10. As an attorney and officer of the court, DTI’s legal counsel has a duty to be familiar with and understand the Commission’s Rules of Practice and Procedure.  DTI’s counsel neglected to carefully read Rule 1204 and understand that he was required to ensure the fax-filed petition to intervene was followed-up the following day with a filed original copy of the pleading with the required number of copies.  However, the undersigned ALJ will treat the matter as “excusable neglect” for purposes of this matter.  Therefore, it is found that DTI states good cause to grant its late-filed intervention in this matter.  The undersigned ALJ is confident that DTI’s legal counsel will endeavor to familiarize himself more fully with the Commission’s Rules of Practice and Procedure in due course.

11. Decision No. R09-0911-I also set a pre-hearing conference in this matter for September 18, 2009 at 9:00 a.m. by telephone.  

12. On August 24, 2009, Applicant filed a Motion to Vacate and Reschedule Pre-Hearing Conference.  Applicant requests that the pre-hearing conference currently scheduled to begin at 9:00 a.m. by telephone be rescheduled to 1:30 p.m. or later that same day due to a scheduling conflict.  Applicant further requests that response time to its motion be shortened to September 2, 2009.

13. The undersigned ALJ finds good cause to grant the Motion.  The pre-hearing conference by telephone will be rescheduled to 2:00 p.m. on September 18, 2009.  Response time to the Motion is waived.

II. ORDER

A. It is Ordered That:

1. The Motion of San Miguel Mountain Ventures, LLC, doing business as Telluride Express and/or Chauffeured Express is granted.

2. The pre-hearing conference scheduled in this matter for September 18, 2009 at 9:00 a.m. by telephone is rescheduled to September 18, 2009 at 2:00 p.m.

3. Response time to the Motion is waived.

4. The Petition for Leave to Intervene Out-of-Time of Durango Transportation, Inc. is granted consistent with the discussion above.

5. The remainder of the procedural schedule remains unchanged.

6. At the telephonic prehearing conference, the Parties shall be prepared to discuss the matters set out in Decision No. R09-0911-I.

7. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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