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I. statement, findings, and conclusions

1. This proceeding was initiated on July 2, 2009, when Polar Express Limited, doing business as Polar Express Transit (Polar), filed an application with the Colorado Public Utilities Commission (Commission) seeking a waiver of Rule 6304 of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6-6304.

2. The Commission provided public notice of the application by publishing a summary of the same in its July 20, 2009 Notice of Applications Filed.

3. On July 30, 2009, Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Alpine Taxi) filed its Intervention and Entry of Appearance (Intervention).  On that same date, Alpine Taxi also filed a Motion to Dismiss Application Without Prejudice (Motion to Dismiss).

4. On August 3, 2009, the Commission re-noticed the application by publishing a summary of the same in its Notice of Applications Filed of that date.

5. On August 13, 2009, Alpine Taxi filed a pleading expressing its continued opposition to the application.  This pleading incorporated by reference Alpine Taxi’s earlier filed Intervention and Motion to Dismiss.

6. On August 19, 2009, the Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for disposition.

7. The application seeks an indefinite waiver of Rule 6304 commencing on September 1, 2009.  Rule 6304 generally precludes luxury limousine operators from placing, or permitting to be placed, any exterior signs or graphics on a luxury limousine.  The application indicates that Polar intends to provide pre-arranged luxury limousine service in the State of Colorado to all points originating or terminating in Routt County.  It seeks the waiver so it can display logos no larger than 12” x 16” on the left and right rear of each vehicle it operates.  It believes this is necessary for its customers to identify its vehicles and that use of the display logos will enhance its customers’ safety.  It contends that the failure to secure the requested waiver “will pose a severe hardship on our fledgling company if we are unable to be rapidly located by guests that contracted our service for their exclusive transportation needs.”     

In the Motion to Dismiss Alpine Taxi contends that the application is premature since Polar has not yet registered as an exempt luxury limousine carrier or properly qualified its vehicles as luxury limousines under Rule 6308.  In this regard, it points to Rule 6300 which 

8. provides that “Rules 6300 through 6399 apply to all exempt passenger carriers.”  Since Polar is not yet an exempt passenger carrier, Alpine Taxi reasons that it does not currently have standing to request the subject waiver.  

9. Rule 1400 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1400, provides that a responding party has 14 days after service of a motion in which to file a response.  Rule 1400 further provides that the failure to file a response may be deemed a confession of the motion.

10. As indicated above, the Motion to Dismiss was filed on July 30, 2009, and was properly served on Polar that same day.  Therefore, any desired response to the Motion to Dismiss was due on or before August 12, 2009.
  However, no such response has been filed.  Therefore, under the provisions of Rule 1400, Polar has effectively confessed the Motion to Dismiss.

11. Further, the ALJ agrees with Alpine Taxi’s argument that Polar lacks standing at this time to submit the waiver request in light of the fact that it has not yet registered as an exempt passenger carrier.
  Under the provisions of Rule 6300, 4 CCR 723-6-6300, Rule 6304 only applies to exempt passenger carriers.  Therefore, Polar must complete its registration as an exempt passenger carrier and, in this case, properly qualify the vehicles for which the waiver is sought as luxury limousines under Rule 6308, prior to requesting a waiver of the provisions of Rule 6304.

12. As a result of the foregoing, the Motion to Dismiss will be granted and the application will be dismissed, without prejudice.  Polar is free to re-file its waiver request after it completes its registration as an exempt passenger carrier. 

13. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. The Motion to Dismiss Application Without Prejudice filed in the captioned proceeding by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, on July 30, 2009, is granted. 

2. The application filed by Polar Express Limited, doing business as Polar Express Transit, in the captioned proceeding is dismissed, without prejudice.

3. Docket No. 09V-496EC is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� The re-notice was apparently designed to shorten the intervention period to ten days.  The Commission recommended that the notice period be shortened by minute entry dated July 8, 2009. 


� Even if the Motion to Dismiss were to be deemed filed on August 13, 2009, the date Alpine Taxi filed its pleading expressing its continued opposition to the application, responses thereto would have been due on or before August 27, 2009.


� The ALJ has conducted an independent check of the Commission’s files to confirm that this is the case.
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