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I. STATEMENT
1. On March 10, 2009, Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport (Estes Valley Transport), filed its Application for a Certificate of Public Convenience and Necessity (CPCN) to Operate as a Common Carrier by Motor Vehicle for Hire.  This filing commenced Docket No. 09A-178CP.

2. On March 13, 2009, Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle (Estes Mountain Shuttle), filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  This filing commenced Docket No. 09A-189CP.    

3. On April 1, 2009, Estes Park Express, Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle (Estes Park Express) and Estes Valley Transport filed their application for approval of the transfer of CPCN PUC No. 54696 and for approval of a six-month lease of CPCN PUC No. 52483 (Transfer Application).  This filing commenced Docket No. 09A-236CP-Transfer.

4. On June 18, 2009, the Motion Regarding the Above Matters to Sever the Transfer Case for Hearing was filed by Estes Park Express.  Estes Park Express requests severance of this consolidated proceeding because the burden of proof differs in the matters and no public testimony is needed for the Transfer Application.  Estes Park Express contends it should not be required to attend lengthy consolidated hearings.

5. On July 1, 2009, Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle’s Response to Motion Regarding the Above Matters to Sever the Transfer Case for Hearing was filed.  Estes Mountain Shuttle advocates against the requested relief, citing the Commission’s rationale in Decision No. C09-0530.  Estes Mountain Shuttle contends that Estes Park Express failed to overcome the Commission’s rationale and contends that a consolidated proceeding will provide the most complete record upon which a decision may be made.

6. On July 13, 2009, Estes Park Express filed the Reply to the Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle’s Response to Motion Regarding the Above Matters to Sever the Transfer Case for Hearing.  Estes Park Express replies without request of leave.  Estes Park Express reiterates grounds previously stated and argues Estes Mountain Shuttle’s standing, but for consolidation.

7. On July 14, 2009, Estes Park Express filed the Motion to Handle Application on No Hearing Procedure.  Estes Park Express states that Peak to Peak Taxi, LLC (Peak to Peak), whose intervention was stricken, was the only intervenor in the Transfer Application with any permanent authority.  Then, it is pointed out that Estes Park Shuttle holds only temporary authority.  As such, it should not be allowed to oppose the requested transfer.  Thus, contending the transfer unopposed, Estes Park Express contends the Commission should “handle it on a non hearing basis.”

8. On July 22, 2009, the Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle’s Response to Motion to Handle Application on No Hearing Procedure was filed.  Estes Mountain Shuttle contends the request should be denied based upon grounds and arguments presented in pleadings referenced above and the filed request for late permissive intervention.

9. On July 22, 2009, the Motion to Strike Reply to the Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle’s Response to Motion Regarding the Above Matters to Sever the Transfer Case for Hearing was filed by Estes Mountain Shuttle.  Estes Mountain Shuttle argues that Estes Mountain Express’ subject reply was improperly filed without leave.

10. On July 28, 2009, the Motion for Waiver of Rule 1400 of the Colorado Public Utilities Commission’s Rules of Practice and Reply to Motion to Strike Reply Regarding Motion to Sever was filed by Estes Park Express.  Estes Park Express contends the reply should be considered and requests waiver of the Commission’s rules to allow receipt and consideration of the reply.

11. By Decision No. R09-0629-I, it was clarified that all applicants and intervenors in individual proceedings became parties to the consolidated proceeding. Thus, any pending request for intervention into any docket within the consolidated proceeding was denied as moot.  At that point in the proceeding, Estes Valley Transport, Peak to Peak, Estes Park Express, Odd Lyngholm doing business as Estes Park Shuttle & Mountain Tours (Lyngholm), and Estes Mountain Shuttle were the parties to the proceeding.

12. By Decision No. R09-0704, the intervention of Peak to Peak was stricken.

13. By Decision No. R09-0903, the application filed in Docket No. 09A-189CP was withdrawn and the docket closed.  The intervention of Estes Mountain Shuttle in Docket Nos. 09A-178CP and 09A-236CP-Transfer was withdrawn.  Estes Mountain Shuttle is no longer a party to this proceeding.  Accordingly, any pending requests for relief are moot.  Any opposition to pending requests will be deemed withdrawn.

14. On July 23, 2009, the (I) Motion of Odd Lyngholm, doing business as American Wilderness Tours and Odd Lyngholm doing business as Estes Park Shuttle & Mountain Tours to Withdraw his Motions to Permissively Intervene in Each of the Above Cases and his Intervention of Right in Docket Nos. 09A-178CP and 09A-189CP; (II) His Request to Remain on the Service List for Purposes of Receipt of Future Orders in these Cases; (III) Notice of Assignment of Certain Interests to Gregg Rounds and Thomas Casey; and (IV) Request to Waive response Time was filed.  

15. No response to Lyngholm’s pleading was filed.  The request for waiver of response time will be denied as moot.  The remainder of the motion will be deemed unopposed.

16. Contrary to stated grounds, Lyngholm’s motion for permissive intervention is not pending.  Rather, it was denied by Decision No. R09-0629-I.  Thus, the request to withdraw the motion for intervention will be construed as a motion to withdraw intervention.  Based upon good cause shown, withdrawal of intervention from the consolidated proceeding will be granted. Lyngholm will no longer be a party to this proceeding.  No action will be taken as to the purported notice of assignment.  By granting withdrawal of intervention, the purported notice does not affect any encumbrance or transfer.

17. In light of the foregoing orders and findings, Estes Valley Transport and Estes Park Express are the only remaining parties to this proceeding.  There is no intervention in opposition.

18. On August 24, 2009, Estes Park Express filed its Motion to Handle Case on No Hearing Procedure.  The motion being unopposed, response time will be waived and the request granted.

19. As originally noticed, the application Docket No. 09A-178CP sought the following authority:

Transportation of 
passengers and their baggage 
(I)
in scheduled service between all points within a 12-mile radius of the intersection of U. S. Highway 34 and U. S. Highway 36 in Estes Park, Colorado, on the one hand, and Denver International Airport, on the other hand; via (a) U. S. Highway 36, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard; or (b) Colorado Highway 7, Colorado Highway 72, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard; and 
(II)
in call-and-demand limousine, charter, and sightseeing service, between all points within a 10-mile radius of the intersection of U.S. Highway 34 and U. S. Highway 36 in Estes Park, Colorado, and between said points, on the one hand, and all points within a 75-mile radius of the intersection of U. S. Highway 34, and U. S. Highway 36 in Estes Park, Colorado.  

20. As originally noticed, the application Docket No. 09A-236CP-Transfer sought the following authority:

For authority (1) to lease Certificate of Public Convenience and Necessity No. 52483 for six months from the date of final administrative approval and (2) to transfer Certificate of Public Convenience and Necessity No. 54696, from Estes Park Express, Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle, P.O. Box 200040, Denver, Colorado, to Gregg Rounds and Thomas Casey doing business as Estes Valley Transport, P.O. Box 2302, Estes Park, Colorado.  

21. CPCN PUC No. 52483 authorizes the following:

I.
Transportation of 
passengers and their baggage, on schedule, 
between Denver International Airport, in Denver, Colorado, on the one hand, and Greeley, Colorado, on the other hand, with service to the intermediate points of LaSalle, Platteville, Fort Lupton, and Brighton, Colorado; and

II.
Transportation of 
passengers and their baggage, in call-and-demand limousine service, 
between all points in the following described area:  Beginning at the intersection of U.S. Highway 85 and Colorado Highway 392; thence west along Colorado Highway 392 to its intersection with 88th Avenue; thence south along 88th Avenue as extended to its intersection with Weld County Road 52; thence east along Weld County Road 52 as extended to its intersection with the South Platte River; thence northeast along the South Platte River to its intersection with Weld County Road 47 as extended; thence north along Weld County Road 47 as extended to its intersection with Colorado Highway 392; thence west along Colorado Highway 392 to the point of beginning.

RESTRICTIONS:  This Certificate is restricted as follows:

A.
Item I. is restricted to providing service to points named in the carrier's filed schedule; and

B.
Item II. is restricted to providing service immediately prior to or immediately subsequent to and in conjunction with the scheduled service in Item I.

22. CPCN PUC No. 54696 authorizes the following:

I.
Transportation of 
passengers and their baggage, in charter service, 
between all points within 12 miles of Estes Park, Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

II.
Transportation of 

passengers and their baggage, in scheduled service, 
between Denver, Colorado, and points within 12 miles of Estes Park, Colorado, via any combination of the following roads or highways: Interstate Highway 25, Colorado State Highways 7 and 66, U.S. Highways 34, 36 & 85, 104th and 120th Avenues, Tower Road, Pena Boulevard, Highway E-470, and the Northwest Parkway, serving all intermediate points between Lyons (inclusive) and Estes Park, Colorado, and serving Boulder, Colorado, and all points within 1/4 mile of the intersection of Colorado State Highway 66 and U.S. Highway 287, all points within 1/4 mile of the intersection of U.S. Highway 34 and U.S. Highway 287 and all points within 1/4 mile of the intersection of U.S. Highway 34 and Interstate Highway 25 as intermediate points.

III.
Transportation of 

passengers and their baggage, in charter service, 
between all points within a 12-mile radius of Estes Park, Colorado, on the one hand, and Boulder, Colorado, and that portion of Boulder County which lies north of a line beginning at the intersection of Colorado State Highway 52 and the Boulder County, Weld County line, then west over Colorado State Highway 52 as extended to the Boulder County, Grand County line, on the other hand.

IV.
Transportation of 

passengers and their baggage, in call-and-demand limousine service, 
between all points within a 12-mile radius of Estes Park, Colorado, on the one hand, and Boulder, Colorado, and that portion of Boulder County which lies north of a line beginning at the intersection of Colorado State Highway 52 and the Boulder County, Weld County line, then west over Colorado State Highway 52 as extended to the Boulder County, Grand County line, on the other hand.

V.
Transportation of 

passengers and their baggage, in sightseeing service, 
between all points within a 12-mile radius of Estes Park, Colorado, on the one hand, and that portion of Boulder County which lies north of a line beginning at the intersection of Colorado State Highway 52 and the Boulder County, Weld County line, then west over Colorado State Highway 52 as extended to the Boulder County, Grand County line, on the other hand.

RESTRICTIONS:  
Item I of this certificate is restricted as follows:

A.
To the use of vehicles with a seating capacity of 15 passengers or less, not including the driver. 

B.
Charter service originating in Denver County is limited to a point of origination at Denver International Airport.

C.
Against providing service originating or terminating in Boulder County or Lake County.

Item II of this certificate is restricted as follows:

A.
To serving only points named in the carrier's schedule on file with the Commission; 

B.
To the use of vehicles with a seating capacity of ten passengers or more, not including the driver; 

C.
Against providing service between Denver, Colorado, and Boulder, Colorado; 

D.
Against providing service between Denver, Colorado and all points within 1/4 mile of the intersection of Colorado State Highway 66 and U.S. Highway 287;

23. Rule 6206 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, provides:

The Commission shall not grant, extend, or otherwise modify a common carrier certificate or contract carrier permit, if the regulated intrastate carrier would thereby obtain duplicating or overlapping authorities. Nothing in this rule shall be construed to prohibit Commission cancellation of duplicating or overlapping language that arises as a result of any such grant, extension, or other modification.

24. The verified applications established that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicles, 4 CCR 723 Part 6, and agrees to be bound by, and to comply with, those Rules as applicable to it.  

25. The Verified Application and its supporting documentation establish that Applicant has sufficient equipment with which to render the proposed transportation services and is financially fit to conduct operations under the authority requested.  In addition, review of the verified Application and its supporting documentation indicates a need for the proposed services.  Therefore, because Applicant is fit, financially and otherwise, to perform the proposed services and because the other prerequisites have been met, the Administrative Law Judge (ALJ) finds that the requested CPCN should be granted.  

26. The information submitted with the application to transfer authority shows good cause to grant the requested transfer.

27. The information submitted with the transfer application satisfactorily establishes the financial standing of Estes Park Transport.

28. The application for permanent approval of the transfer of CPCN PUC No. 54696 and six-month lease of CPCN PUC No. 52483 is in the public interest.

29. Having determined that a CPCN should be granted, the ALJ finds and concludes that, pursuant to § 40-10-105(1), C.R.S., the CPCN should be subject to the conditions set out below in the Ordering Paragraphs.  Questions concerning completion of the conditions may be directed to Gary Gramlick (telephone:  303.894.2870).  

30. The unopposed applications will be granted, modified as necessary pursuant to Rule 6206.  To assist in understanding the resulting grant, an intended graphical depiction of some territories is attached hereto as Appendix A.  Applicant must comply with the certificate in its entirety as written; however, the resulting grant is highly complex and technical.  The Applicant may wish to consider filing a future application to simplify the authority for the benefit of operating efficiency, the Commission, and the traveling public.

31. In addition to the grant of authority requested, Estes Park Express will be authorized to lease CPCN PUC No. 52483 for six months from the date of final administrative approval, and authorization will be granted to transfer CPCN PUC No. 54696, from Estes Park Express to Estes Valley Transport.  

32. As a result, CPCN PUC No. 54696 shall be transferred to Estes Valley Transport.  Thereafter, it shall be modified and reissued as ordered below.

33. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  
1. Response time to the Motion to Handle Case on No Hearing Procedure filed August 24, 2009 is waived and the request is granted.

2. Docket Nos. 09A-178CP and 09A-236CP-Transfer shall be considered, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-1403, under the Commission's modified procedure and without a formal hearing.  

3. Estes Park Express, Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle’s (Estes Park Express) Motion Regarding the Above Matters to Sever the Transfer Case for Hearing filed June 18, 2009 and Motion to Handle Application on No Hearing Procedure filed July 14, 2009 are denied as moot.

4. The Motion to Strike Reply to the Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle’s Response to Motion Regarding the Above Matters to Sever the Transfer Case for Hearing filed July 22, 2009 is denied.  

5. The Motion for Waiver of Rule 1400 of the Colorado Public Utilities Commission’s Rules of Practice and Reply to Motion to Strike Reply Regarding Motion to Sever filed by Estes Park Express is granted.  The reply will be accepted and considered.

6. The Motion of Odd Lyngholm, doing business as American Wilderness Tours and Odd Lyngholm, doing business as Estes Park Shuttle & Mountain Tours (Lyngholm) to withdraw his intervention is granted. Lyngholm shall remain on the service list in this proceeding.  Lyngholm’s request for waiver of response time is denied as moot.
   

7. The hearing scheduled for September 30, 2009, October 1, 2009, and October 2, 2009 is vacated.

8. The Application of Estes Park Express and Estes Valley Transport (Estes Valley Transport) for approval of the transfer of Certificate of Public Convenience and Necessity (CPCN) PUC No. 54696 and for approval of a six-month lease of CPCN PUC No. 52483, filed April 1, 2009, is granted subject to conditions.

9. The Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Estes Valley Transport, on March 10, 2009, is granted, subject to conditions. 

10. Estes Park Express shall file a terminating annual report from the first of January, 2009, to the date of this Order.

11. Subject to conditions, CPCN PUC No. 54696 shall be transferred to Estes Valley Transport and reissued as set forth in Appendix B attached hereto and incorporated herein by reference.

12. The authority granted in Ordering Paragraph No. 11 is conditioned on Estes Valley Transport meeting the requirements contained in Ordering Paragraph No. 13 and is not effective until the requirements have been met.  
13. Estes Valley Transport shall not begin operation under CPCN PUC No. 54696 until it has satisfied all of the following five conditions:  


(a)
Estes Valley Transport shall file with the Commission tariffs and time schedules (as required by Rules 4 Code of Colorado Regulations 723-6-6207 and 723-6-6208), which tariffs and time schedules shall have an effective date that is not earlier than thirty calendar days after the proposed tariffs are received by the Commission.  


(b)
Estes Valley Transport shall cause to be filed with the Commission either proof of insurance coverage (Form E or self-insurance) or proof of surety bond coverage (Form G), as required by and in accordance with Rule 4 Code of Colorado Regulations 723-6-6007.  


(c)
Estes Valley Transport shall pay to the Commission the $5.00 issuance fee required by § 40-10-109(1), C.R.S.  


(d)
Estes Valley Transport shall pay to the Commission, for each vehicle to be operated under the CPCN granted by this Decision, the $50.00 vehicle identification fee required by Rule 4 Code of Colorado Regulations 723-6-6009 or, in lieu of that fee and if applicable, Estes Valley Transport shall pay to the Commission, for each vehicle to be operated under the CPCN granted by this Decision, the fee for those vehicles pursuant to Rule 4 Code of Colorado Regulations 723-6-6401 (the Unified Carrier Registration Agreement).  


(e)
Estes Valley Transport has received from the Commission a written notice that Estes Valley Transport is in compliance with conditions (a) through (d) above, and may begin providing transportation service.  

14. If Estes Valley Transport does not comply with the conditions in Ordering Paragraph No. 13, above, within 60 days of the effective date of this Decision, then Ordering Paragraphs Nos. 8, 9, and 11, above, shall be void.  On good cause shown, the Commission may grant Estes Valley Transport additional time for compliance.  

15. The right of Estes Valley Transport to operate under CPCN PUC No. 54696 shall depend upon Estes Valley Transport's compliance with all present and future laws, regulations, and orders of the Commission.  

16. All operations under CPCN PUC No. 54696 shall be in accordance with the stated authority.  The Commission retains jurisdiction to make such amendments to this authority as it deems advisable.  

17. Docket Nos. 09A-178CP and 09A-236CP-Transfer are closed.  

18. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

19. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

20. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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� No action is taken as to the purported notice of assignment herein.  Such notice does not affect any encumbrance or transfer.
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