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I. statement

1. On May 7, 2009, Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone) filed an application requesting Commission approval to permanently abandon its common carrier Certificate of Public Convenience and Necessity (CPCN) PUC No. 20195 (Application).

2. According to the Application, Keystone seeks to abandon Parts I and II of CPCN PUC No. 20195 which authorize Keystone to provide:
I. Transportation of passengers and their baggage, in charter service, between all points in Keystone, County of Summit, State of Colorado, namely Sections 23, 24, 27 and 34, Township 5 South Range 77 West of the 6th P.M., and Section 19, Township 5 South, Range 76 West of the 6th P.M. on the one hand, and Denver International Airport, on the other hand; and

II. Transportation of passengers and their baggage, in scheduled and call-and-demand limousine service, between all points located within a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado.

3. Keystone seeks approval to abandon all of its charter, scheduled, and call-and-demand limousine authority in CPCN PUC No. 20195 permanently.  Keystone also seeks to abandon its charter authority between parts of Summit County and DIA because there is insufficient demand for it to continue to offer these services, as evidenced by a lack of requests for this service.  In addition, Keystone asserts that other common carriers whose primary business is passenger transportation business have similar over-lapping authority and are better positioned to satisfy whatever demand exists for services such as those that might fall within Keystone’s Part I authority.
4. Keystone also seeks to abandon its scheduled and call-and-demand limousine authorities in order to comply with the Commission’s rules regarding overlapping authority, to open up the market for other common carriers who currently own, or who may apply for, the same authorities in the same territory, and because passenger transportation is ancillary to Keystone’s primary business of operating the Keystone ski resort.
5. Keystone notes that in Decision No. R08-0386 in Docket No. 07A-003BP-EXT, issued April 14, 2008, Keystone’s application for an extension of its Contract Carrier Permit No. B-9862 was denied.  One of the grounds for that denial was that the proposed contract carrier extension essentially duplicated Keystone’s common carrier scheduled and call-and-demand limousine authority pursuant to Part II of CPCN PUC No. 20195, which is contrary to Commission Rule 4 CCR 723-6-6206.  While the Commission took no other action regarding the overlap in service, Keystone nonetheless wishes to remove any concern about an overlap and compliance with Rule 6206 by abandoning Part II of CPCN PUC No. 20195.

6. Keystone also represents that it seeks to remove any impediment that holding the common carrier authority in Part II causes, or may cause in the future, to other common carriers that hold or propose to provide the same or similar services in the Keystone area.  In Decision No. R08-0386, the Commission determined that extending Keystone’s contract carrier permit, while retaining its common carrier authority, creates such an impediment because Keystone’s common carrier authority is legally protected from competition by any other transportation provider that may apply for scheduled or call-and-demand limousine authority in the same area.

7. Keystone points out that at least three common carriers already have similar authority in the same area.  Fresh Tracks Transportation owns CPCN PUC No. 55753, which in part authorizes it to provide call-and-demand limousine service between all points in Summit County.  Rainbows, Inc., doing business as 453-TAXI owns CPCN PUC No. 54842 which authorizes it to provide taxi service between all points in Summit County.  Additionally, Keystone notes that the Commission granted temporary authority to YVM, Inc to provide call-and-demand limousine and taxi service between all points in Summit County.
8. Keystone asserts that allowing it to abandon its common carrier authority will not only remove any legal protection that may deter future applications for scheduled and call-and-demand authority, but will also open up the opportunity for the three existing carriers to expand their operations in the Keystone area.

9. Keystone concludes that the interests of the public and the Commission will be best served by abandoning the common carrier authorities and thereby allow others who specialize in passenger transportation the opportunity to step in to provide common carrier transportation services to the public.

10. Keystone further maintains that the public will not be adversely affected by granting the Application.  Abandonment of the charter authority will not affect the public interest with respect to that authority since there is essentially no demand for those services.  Rather, Keystone argues that granting the Application to abandon its scheduled and call-and-demand limousine authorities will serve the public interest by resolving issues regarding the Commission’s overlap rules.  Keystone argues that granting the Application will open opportunities for existing and prospective common carriers that specialize in passenger transportation to step in and provide the same or similar common carrier services, without any concern about Keystone having a legally protected right to object to their applications for new common carrier authority.
11. On May 11, 2009, the Commission provided notice of the Application.
12. On May 22, 2009, Mr. Craig Suwinski filed a Motion to Intervene by Permission.  Mr. Suwinski argued that the Application has a direct and substantial financial impact on Mr. Suwinski and many others.  Mr. Suwinski also argued that the Application is not in the public interest and has a financial impact on Mr. Suwinski in terms of substantially affecting intervenor’s ability to earn income from the rental of his Keystone property, since property rentals are often dependent upon transportation services within the resort.
13. By Decision No. R09-0759-I, Mr. Suwinski’s Petition to Intervene was granted, and a pre-hearing conference in this matter was set for August 20, 2009.  However, early on August 20, 2009, prior to the commencement of the pre-hearing conference, Mr. Suwinski filed a Motion to Withdraw Intervention, to Vacate Pre-hearing Conference and to Waive Response Time (Motion).  
14. Mr. Suwinski indicated that he sought to withdraw his intervention in Keystone’s Application to abandon its common carrier authority, because of the Commission’s approval of Keystone’s abandonment of its contract carrier authority in Docket No. 09A-518BP-ABAND, as approved by the Commission on August 19, 2009, and because of Keystone’s public commitment to provide free public shuttle service within Keystone Resort.  Because the withdrawal of intervention is not adverse to Keystone’s interests, Mr. Suwinski seeks to waive response time to his Motion.

15. In accordance with §40-6-109. C.R.S., the Administrative Law Judge (ALJ) now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. Findings and conclusions
16. The undersigned ALJ finds good cause to grant Mr. Suwinski’s Motion to withdraw his intervention, to vacate the pre-hearing conference, and to waive response time to his Motion.  

17. Since the Application is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, §40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1403.  
18. The Applicant is a Colorado corporation in good standing.

19. Keystone seeks approval to abandon all of its charter, scheduled, and call-and-demand limousine authority in CPCN PUC No. 20195 permanently.  Keystone also seeks to abandon its charter authority between parts of Summit County and DIA because there is insufficient demand for it to continue to offer these services, as evidenced by a lack of requests for this service.  
20. It is found that Keystone provides good cause to grant the relief sought through the Application.  Insufficient demand, coupled with Keystone’s concerns regarding providing overlapping service between its contract carrier authority and common carrier authority which may violate Commission rules certainly state good cause to grant the Application.  
21. Additionally, the ALJ is persuaded to grant Keystone’s Application given its abandonment of its contract carrier permit along with its commitment to provide free public shuttle service within Keystone resort, which were the reasons provided by Mr. Suwinski for the withdrawal of his intervention in this matter.  Therefore, Keystone’s request to abandon its common carrier CPCN PUC No. 20195 permanently will be granted.

22. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion of Mr. Craig Suwinski to Withdraw his Intervention in this matter is granted.
2. The Motion of Mr. Craig Suwinski to Vacate the Pre-hearing Conference set for August 20, 2009 is granted.
3. Response time to the motion is waived.
4. The Application of Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc., for Approval to Permanently Abandon its Common Carrier Certificate of Public Convenience and Necessity PUC No. 20195 is granted.

5. The docket is now closed.

6. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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