Before the Public Utilities Commission of the State of Colorado

Decision No. R09-0944-I
Docket No. 09A-420R

R09-0944-IDecision No. R09-0944-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
09A-420RDOCKET NO. 09A-420R  
IN THE MATTER OF THE APPLICATION OF U.S. ARMY GARRISON, FORT CARSON, 5050 TEVIS STREET, FORT CARSON, COLORADO 80913, ON BEHALF OF THE UNITED STATES, FOR AUTHORITY TO MODIFY AND EXPAND AN EXISTING AT-GRADE CROSSING OF THE BURLINGTON NORTHERN SANTA FE TRACKS ON EAST LAS VEGAS STREET IN EL PASO COUNTY, COLORADO.  
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
vacating prehearing conference; 
scheduling hearing; establishing 
procedural schedule; informing 
parties of service requirements; and 
noticing waiver of § 40-6-109.5, C.R.S.  
Mailed Date:  September 1, 2009
I. statement  

1. On June 5, 2009, U.S. Army Garrison, Fort Carson (Applicant), filed a verified Application for an order authorizing the modification and expansion of an existing at-grade crossing in unincorporated El Paso County, Colorado.  That filing commenced this docket.  

2. The Commission gave Notice of the Application Filed and established an intervention period.  BNSF Railway Company (BNSF) and the City of Colorado Springs, Colorado (City) timely intervened.  The City opposed the Application and requested a hearing.  

3. BNSF and the City, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

4. By Decision No. C09-0852, the Commission deemed the Application complete on July 29, 2009.  By filing made on August 24, 2009, Applicant waived the provisions of § 40-6-109.5, C.R.S.  

5. By Decision No. C09-0852, the Commission assigned this docket to an Administrative Law Judge (ALJ).  

6. By Decision No. R09-0883-I, the ALJ scheduled a prehearing conference in this matter for August 24, 2009.  This Order will vacate that prehearing conference.  
7. On August 20, 2009, the Parties submitted a Proposed Stipulated Procedural Schedule and Hearing Dates.  The ALJ has reviewed the filing and, in view of the waiver of § 40-6-109.5, C.R.S., finds the stipulated schedule and hearing date to be satisfactory.  The ALJ will adopt the proposed schedule and will schedule the hearing for December 10, 2009 in Colorado Springs, Colorado.  
8. The ALJ will adopt the following procedural schedule:  (a) on or before October 9, 2009, Applicant will file a detailed summary of its direct testimony and copies of the exhibits it will offer in its direct case; (b) on or before October 23, 2009, each intervenor will file a detailed summary of its answer testimony and copies of the exhibits it will offer in its case; (c) on or before October 30, 2009, Applicant will file as detailed a summary as possible of its rebuttal testimony and copies of the exhibits it will offer in rebuttal; (d) on or before November 13, 2009, each party will file its updated and corrected detailed summary of testimony; (e) on or before November 20, 2009, each party will file its prehearing motions; (f) on or before December 3, 2009, the Parties will file any stipulation or settlement agreement reached; (g) the evidentiary hearing will be held on December 10, 2009; and (h) the Parties may make oral closing statements at the conclusion of the evidentiary hearing.  

9. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness, a detailed summary of testimony will be filed in accordance with the procedural schedule established in this Order.  The detailed summary of testimony must include at least the following information:  (a) the witness’s name, (b) the witness’s address, (c) the witness’s business telephone number, (d) a detailed statement of the content of the witness’s expected testimony, and (e) a detailed statement of the witness’s conclusions or recommendations (and the basis for each conclusion or recommendation).  With respect to a witness offered in rebuttal, Applicant will provide as much of the listed information as possible.  

10. The Parties will file complete copies of all exhibits in accordance with the procedural schedule established in this Order.  

11. No final prehearing conference will be scheduled at this time.  Should a party desire to have a prehearing conference, that party may file an appropriate motion.  

12. Information and documents claimed to be confidential will be treated in accordance with Rule 4 Code of Colorado Regulations (CCR) 723-1-1100.  When a party files any information or document under seal with the Commission, that filing party will provide directly to the ALJ a copy of the information or document filed under seal with the Commission.  The copy will be provided at the time the material or document is filed with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

13. The provisions of Rule 4 CCR 723-1-1405 will govern discovery in this proceeding.  Discovery requests and responses to discovery requests will be served on all Parties.  The Parties are advised that, and are on notice that, neither discovery requests nor responses to discovery requests are to be filed with the Commission except as necessary to support a motion or as an exhibit to be used at hearing.  The Parties are advised that, and are on notice that, neither discovery requests nor responses to discovery requests are to be provided to the ALJ except as necessary to support a motion or as an exhibit to be used at hearing.  

14. The date for filing prehearing motions does not apply to motions pertaining to discovery.  Motions pertaining to discovery may be filed at any time, and written response will be required.  

15. The Parties are advised that, and are on notice that, there are additional service requirements contained in the Ordering Paragraphs, below; and the Parties will be bound by those service requirements.  

16. The Parties are advised that, and are on notice that, no person will be permitted to testify on behalf of a party unless a detailed summary of that person’s testimony is filed in accordance with this Order.  Given that the testimony will be given orally, the ALJ will allow some latitude with respect to rebuttal testimony.  
17. The Parties are advised that, and are on notice that, no document will be admitted into evidence unless that document is filed in accordance with this Order.  Given that the testimony will be given orally, the ALJ will allow some latitude with respect to rebuttal exhibits.  
18. The Parties are advised that, and are on notice that, it is the responsibility of the party offering an exhibit to provide a copy of that exhibit to be marked as an exhibit at hearing.  The fact that the exhibits are filed in advance of the hearing does not relieve a party of the obligation to provide a copy of each exhibit at hearing.  

19. The Parties are advised that, and are on notice that, each filing must have an original and four copies.  
II. ORDER  
A. It Is Ordered That:  
1. The prehearing conference scheduled for August 24, 2009 is vacated.  

2. An evidentiary hearing in this matter is scheduled for the following date, at the following location, and at the following time:
DATE:
December 10, 2009
TIME:
9:00 a.m.  

PLACE:
Courtroom S-350
 
El Paso County Courthouse

270 South Tejon

Colorado Springs, Colorado

3. The following procedural schedule is adopted:  (a) on or before October 9, 2009, Applicant will file a detailed summary of its direct testimony and copies of the exhibits it will offer in its direct case; (b) on or before October 23, 2009, each intervenor will file a detailed summary of its answer testimony and copies of the exhibits it will offer in its case; (c) on or before October 30, 2009, Applicant will file as detailed a summary as possible of its rebuttal testimony and copies of the exhibits it will offer in rebuttal; (d) on or before November 13, 2009, each party will file its updated and corrected detailed summary of testimony; (e) on or before November 20, 2009, each party will file its prehearing motions; (f) on or before December 3, 2009, the Parties will file any stipulation or settlement agreement reached; and (g) the Parties may make oral closing statements at the conclusion of the evidentiary hearing.  

4. At the time a prehearing motion is filed with the Commission, the filing party shall provide a copy of the prehearing motion directly to the Administrative Law Judge.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.
5. At the time a stipulation or settlement agreement is filed with the Commission, the filing party shall provide a copy of the stipulation or settlement agreement directly to the Administrative Law Judge.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.
6. Rule 4 Code of Colorado Regulations 723-1-1405 shall govern discovery in this proceeding.  Discovery requests and responses to discovery requests shall be served on all Parties.  
7. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern the treatment and filing of information or documents, or both, claimed to be confidential.  

8. The Parties shall be held to the advisements in this Order and in Decision No. R09-0832-I.  

9. The Parties shall be held to, and shall make and serve filings in accordance with, the discussion, requirements, and advisements set out above and in Decision No. R09-0832-I.  

10. This Order is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
_____________________________

Administrative Law Judge
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