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I. STATEMENT, findings, and conclusion 

1. On June 2, 2009, Complainants Anne Guilfoile and Tom Christoffel filed a Complaint against Respondent Public Service Company of Colorado (Respondent).  
2. During the Commission’s weekly meeting held June 17, 2009, the Commission referred this matter to an administrative law judge (ALJ) for disposition.

3. On June 19, 2009, the Commission issued its Order to Satisfy or Answer, addressed to Respondent.  On that same day, the Commission set the hearing in this docket for July 21, 2009.  See Order Setting Hearing and Notice of Hearing.  

4. At the scheduled time and place, the matter was called for hearing.  During the course of the hearing, testimony was received from Richard P. Mignogna, Ph.D., P.E. and Complainants, on behalf of themselves.  Exhibits 1 through 11 were identified, offered and admitted into evidence.  
5. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

6. There are no material facts in dispute in this matter.  

7. Public Service is a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S.
8. Complainants purchased and installed a photovoltaic solar system at their residence. The system was designed to me their needs based upon previous annual electric consumption.

9. Complainants entered into a Solar*Rewards Contract (Contract) with Public Service. See Hearing Exhibit 3.  They contend that the Contract, Rule 3664, and Schedule NM, Sheet No. 92(A) of the Colorado Electric Tariff, are contrary to § 40-2-124(1)(e) C.R.S. See Hearing Exhibit 1.  

10. The Contract provides: "Xcel Energy shall receive all excess energy, if any, generated by the PV system at the service premise and not used by the Customer. The Customer will receive compensation for the energy generated by the PV system and not used by the Customer at the premise by ‘net metering’ as set forth in the Company's Electric Tariff on file with the Colorado PUC is the same may be change from time to time. Excess energy produced during the year with a calendar-year end balance due the Customer will be paid the Customer by check from Xcel Energy.”  Contract at 2.
11. The parties to the Contract acknowledge that in the event of any conflict between the terms of the Contract and the tariffs on file at the Colorado PUC, the provisions of tariff control.  Contract at 2.

12. Public Service’s billing calculations are set forth in Schedule NM of COLO. PUC No. 7 Electric:  

Net Metering shall be, for billing purposes, the net consumption as measured at the Company’s service meter. However, in the event net metering is negative such that the Eligible Energy Resource’s production is greater than the Customer’s consumption in any month, the Company will not credit Customer for such negative consumption. The negative consumption shall be considered as energy available to offset consumption in subsequent months. However, in the event that such negative consumption balance remains at the end of a calendar year, Company will pay Customer for such negative consumption balance at the rate that reflects the Company’s average hourly incremental cost of electricity supply over the most recent calendar year. Payment shall be made within sixty (60) days of the end of each calendar year, or within sixty (60) days of when the customer terminates its retail service.

Hearing Exhibit 5.

13. Rule 3664 addresses applicable net metering requirements.  Net metering generally refers to the offsetting of a customer’s consumption of electric energy by the electricity generated. The customer’s consumption is determined by a single meter that can measure the flow of electric energy in both directions.  See Hearing Exhibit 4.  Rule 3664(b) provides:

If a customer with an eligible energy resource generates renewable energy pursuant to subsection (a) of rule 3664 in excess of the customer’s consumption, the excess kilowatt-hours shall be carried forward from month to month and credited at a ratio of 1:1 against the customer’s retail kilowatt-hour consumption in subsequent months. Within 60 days of the end of each calendar year, or within 60 days of when the customer terminates its retail service, the QRU shall compensate the customer for any accrued excess kilowatt-hour credits, at the QRU's average hourly incremental cost of electricity supply over the most recent calendar year.

14. Complainants summarized months of excess consumption and production as well as billing information.  See Hearing Exhibit 7.  Because the total excess production from January 2008 through December 2008 exceeds total excess consumption, Complainants contend they should be refunded in the settlement process for amounts billed and paid for January and February months’ excess consumption. Id.

15. Public Service explained the calculation of payment for excess generation during 2008.  Hearing Exhibit 8.

16. Dr. Mignogna is an engineer on the Staff of the Public Utilities Commission. Dr. Mignogna worked with Complainants regarding an informal complaint that preceded the above-captioned formal complaint.  Applying Public Service’s tariff and Rule 3665(b) to the surrounding facts and circumstances, Dr. Mignogna is of the opinion that the Commission rules contradict § 40-2-124(1)(e).
17. Dr. Mignogna opines that application of the rule is contrary to statute under the circumstance where Solar*Rewards customers are net consumers of energy early in a year and a net generator of energy later in the year.

18. Although not an attorney, Dr. Mignogna explained his understanding of the statute.  Dr. Mignogna’s concern surrounds phrase "calendar year" in § 40-2-124(1)(e) C.R.S. He contends that the statute is silent as to when the first month of net generation begins. However, he acknowledged that the tariff language specifies when it begins. He contends that the tariff operates to only allow offsetting net generation, with subsequent consumption. He contends that the law requires months of net consumption during a calendar year to be offset by future months of net generation within the same calendar year. 

19. Public Service contends that Rule 3664(b) and the Company’s tariff complies with § 40-2-124(1)(e) C.R.S.  Public Service contends that excess generation cannot retroactively offset net consumption.  Citing tariff language, Public Service contends excess generation can only offset subsequent consumption.  Hearing Exhibit 11. 
20. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.  
21. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7), C.R.S.  As to claims in the Complaint, Complainants are the proponent of the order because they commenced the proceeding and are the proponent of the order as to the Complaint.  Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.  Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  Public Service answered the Complaint and requested no further relief beyond dismissal.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

22. Complainant entered a Solar*Rewards Contract (Contract) with Public Service.  Public Service received any excess energy generated by Complainant’s PV system.  The rate of compensation for the net metered energy is not at issue.  
23. The crux of the dispute is the Commission’s interpretation and application of § 40-2-124(1)(e) in adopting Rule 3664 and approving Public Service’s tariff.

24. Section 40-2-124(1)(e) C.R.S. provides:

A standard rebate offer program. Each qualifying retail utility, except for cooperative electric associations and municipally owned utilities, shall make available to its retail electricity customers a standard rebate offer of a minimum of two dollars per watt for the installation of eligible solar electric generation on customers' premises up to a maximum of one hundred kilowatts per installation. Such offer shall allow the customer's retail electricity consumption to be offset by the solar electricity generated. To the extent that solar electricity generation exceeds the customer's consumption during a billing month, such excess electricity shall be carried forward as a credit to the following month's consumption. To the extent that solar electricity generation exceeds the customer's consumption during a calendar year, the customer shall be reimbursed by the qualifying retail utility at its average hourly incremental cost of electricity supply over the prior twelve-month period. The qualifying retail utility shall not apply unreasonably burdensome interconnection requirements in connection with this standard rebate offer. Electricity generated under this program shall be eligible for the qualifying retail utility's compliance with this article.

Hearing Exhibit 3.

25. Complainants contend that the statute requires a comparison of total excess production from January 2008 through December 2008 to total excess consumption from January 2008 through December 2008.  If the comparison results in excess generation, such amount is then to be compensated.

26. Solar*Rewards customers are billed for months of net consumption in the ordinary course of business.  Balances are due and payable in the ordinary course of business.  To the extent a net generation balance begins to accrue, it may offset subsequent usage. At the end of the year, if there is a net generation balance, customers are paid according to the terms of agreement.

27. Public Service contends that the statutory reference to a calendar year goes to the timing of payout for net excess generation and that credits are only prospectively available.  The balance of excess energy produced at a calendar-year end is settled at the end of the calendar year such that the balance is zero at the commencement of each January billing. 

28. Hearing Exhibit 9 is a comparison of Public Service’s process (labeled “Xcel’s 10-month ‘year’ approach”) and Complainants’ advocated interpretation (labeled 12-month year approach).  

29. The circumstances complained of, only arise where a solar rewards customer has months of net consumption early in the year followed by months of net production.  As a necessary result of Public Service’s tariff, any solar rewards customer with excess consumption in January will be charged for such consumption and excess production later in the calendar year can never retroactively offset excess consumption.

30. Complainants advocate that the sentence “To the extent that solar electricity generation exceeds the customer's consumption during a calendar year, the customer shall be reimbursed by the qualifying retail utility as average hourly incremental cost of electricity supplied over the prior 12-month period" requires a full calendar-year comparison and netting. 

31. Public Service points to a different sentence of the statute:  “To the extent that solar electricity generation exceeds the customer's consumption during a billing month, such excess electricity shall be carried forward as a credit to the following month's consumption.”  Public Service contends the plain language of the statute requires that excess solar generation be carried forward as a credit.
32. Complainants claim rests upon the contention that Rule 3364 is contrary to statute.  “[A] rule adopted pursuant to a statutory rule-making proceeding is presumed to be valid, and the burden is upon the challenging party to demonstrate ‘that the rule-making body acted in an unconstitutional manner, exceeded its statutory authority, or otherwise acted in a manner contrary to statutory requirements.’”  Aurora v. Public Utilities Com., 785 P.2d 1280, 1287 (Colo. 1990) citing Regular Route Common Carrier Conference, 761 P.2d at 743.  

33. If a statute is ambiguous, a court or administrative agency may consider a variety of factors, including the consequences of a particular construction, the legislative declaration or purpose, and the administrative construction of the statute.  Decision No. C08-0919; Hallam v. City of Colorado Springs, 914 P.2d 479, 482 (Colo. Ct. App. 1995) citing § 2-4-203(1), C.R.S. (1980 Repl. Vol. 1B).

34. The Commission’s rules implement the statute.  No party contends that Public Service violated the Commission rule or the tariff on file with the Commission.  Thus, the issue is whether the rule and tariff comply with the statute.

35. In Docket No. 05R-112E, the Commission adopted, without modification, Rule 3664 as proposed by Public Service, Aquila, Inc., the Colorado Office of Consumer Counsel, the City of Boulder, Western Resource Advocates, Colorado Renewable Energy Society, Solar Energy Industries Association, AWEA Small Wind Turbine Committee, CF&I/Climax, Colorado Rural Electric Association and Tri-State Generation and Transmission Association, Inc., Colorado Association of Municipal Utilities, and Colorado Independent Energy Association. Decision No. C05-1461.
36. The Commission has not proposed modification to the provision in Rule 3664(b) in the pending Docket No. 08R-424E.  No modification was proposed to the provision at issue in Docket No. 07R-166E or Docket No. 06R-492E.
37.  “A rule-making proceeding is essentially quasi-legislative in character, in that it involves the promulgation of a regulation, often reflective of a policy judgment, relating to matters of a permanent or general character and not normally restricted to identifiable persons or groups and usually prospective in nature.”  Aurora v. Public Utilities Com., 785 P.2d 1280, 1287 (Colo. 1990) citing Cherry Hills Resort v. Cherry Hills Village, 757 P.2d 622, 625 (Colo. 1988).
38. The standard rebate offer program provides that, to the extent that generation exceeds consumption during a billing month, such excess electricity shall be carried forward as a credit to the following month's consumption. Also, to the extent that generation exceeds consumption during a calendar year, the customer shall be reimbursed at a rate based upon costs over the prior twelve-month period.  Although these provisions were not expressly addressed in adoption of Rule 3664(b), the adopted rule gives effect to each provision of the statute.  
39. The statute is capable of more than one meaning.   “[D]uring a calendar year” can be read to mean any time during a calendar year or during an entire year.  Public Service effectively advocates the former, Complainants the latter.
  
40. Independently, it would appear reasonable that the same sentence structures would be intended to have the same meaning.  In the reference during a billing month, it would be practically impossible to apply the provision if it meant that the extent of generation exceeding consumption during any time during a billing month were to be carried forward as a credit.  Rather, it has been applied to mean generation exceeding consumption for a billing month is carried forward.  Turning to the reference during a calendar year, Public Service has applied the provision to mean that if generation exceeds consumption for a calendar month, a credit is carried forward.   
41. However, one must consider how the two provisions are read together.  It is a reasonable interpretation of the statute that credits available are a credit to bills for future service.  Thus, any payment to customers is for the net production balance at the end of the year.  The calendar-year reference insures that customers receive timely benefit for excess production.  In absence of the provision, one might say that credits accumulate indefinitely.
42. To the extent that the customer reimbursement sentence refers to billing, adoption of the position advocated by Complainants may render the phrase "shall be carried forward" in the second reference a nullity because credits would apply retroactively.  

43. The rule adopted by the Commission is more likely to maximize development and utilization of renewable energy resources.  Section 40-2-124 C.R.S. applies to a broad range of renewable and recycled energy without regard to system size.  Rule 3664 and Public Service’s net metering tariff are technology independent.  Thus, in rulemaking, the Commission considers the breadth of hypothetical scenarios.
44. It is also noteworthy that Complainants’ interpretation would lead to unintended consequences contrary to the legislative intent.   Under Complainants’ theory, it is highly unlikely that anyone installing a new system later in the calendar year would receive any compensation for excess production.   If the months of total excess production from January 1 through December 31 are one kilowatt hour less than the months of total excess consumption, no rebate would be due.  However, under the Commission’s interpretation, the customer would be entitled to a rebate based upon excess production banked at the end of the year without regard to activity earlier in the year.  There is potential for seasonal systems to be similarly affected.  Under any hypothetical scenario where calendar year consumption exceeds calendar year production, the customer would receive no rebate at all. 
  Illustratively, in Complainants’ experience, Exhibit 7, they would not be entitled to any rebate had their system been installed during the last 5 months of the year.  Such artificial inefficiencies would not maximize the public interest.
45. While Complainants have identified a possible alternative interpretation of § 40-2-124,(1)(e) C.R.S., they have failed to meet their burden of proof that the Commission acted in an unconstitutional manner, exceeded its statutory authority, or otherwise acted in a manner contrary to statutory requirements.  Accordingly, the Complaint must be dismissed. 
II. ORDER

A. The Commission Orders That:

1. The Complaint filed by Anne Guilfoile and Tom Christoffel is dismissed.  

2. Docket No. 09F-391EG is closed.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
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G. HARRIS ADAMS
________________________________
Administrative Law Judge



L:\final\R09-0939_09F-391EG.doc:msc






� Interestingly, the same structure (“to the extent” and “during a”) appears in the second provision.


� The statute provides: “To the extent that solar electricity generation exceeds the customer's consumption during a calendar year…” No rebate would be due because January 1 to December 31 generation would not have exceeded consumption.
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