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I. statement

1. On February 4, 2009, Medicaid Express Transportation, LLC, doing business as Helping Hand Transportation Services (Helping Hand) filed its application for permanent authority to operate as a common carrier by motor vehicle for hire.  This application commenced Docket No. 09A-059CP.  
2. On February 4, 2009, Helping Hand filed another application for permanent authority to operate as a contract carrier by motor vehicle for hire.  This application commenced Docket No. 09A-060BP.

Notice of both applications was published in the Commission’s “Notice of Applications Filed” on February 17, 2009.

3. As originally noticed, the application Docket No. 09A-059CP sought the following authority:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers and their baggage 
in call-and-demand limousine service between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Clear Creek, Denver, Douglas, Elbert, Gilpin, Jefferson, and Larimer, State of Colorado.  
RESTRICTIONS:
(1) against providing any transportation service to or from hotels or motels; 
(2) to transportation service to or from Denver International Airport for individuals with disabilities who are confined to a wheelchair; and 
(3) to the use of wheelchair accessible vans.  

4. As originally noticed, the application Docket No. 09A-060BP sought the following permit:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers and their baggage 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.  
RESTRICTIONS:
(1) to the transportation of passengers who are recipients of Medicaid; and 
(2) to providing non-emergent medical transportation (NEMT) services for Colorado Department of Health Care Policy and Financing.
5. MKBS, LLC doing business as Metro Taxi &/Or Taxis Fiesta &/Or South Suburban Taxi (Metro Taxi); Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab and/or Boulder SuperShuttle and/or Boulder Airporter and/or Boulder Airport Shuttle and/or Boulder Express Shuttle (Colorado Cab); and Shamrock Taxi of Ft. Collins LLC doing business as Yellow Cab of Northern Colorado (Shamrock), and SuperShuttle International Denver, LLC ("SuperShuttle") timely intervened of right.
6. The applications were deemed complete during the Commissioner’s Weekly Meeting on March 25, 2009, within the meaning of § 40-6-109.5, C.R.S., and were referred by minute entry to an administrative law judge for disposition.  

7. By Decision No. R09-0470, these proceedings were consolidated, procedures were established, and a hearing was scheduled to commence in Denver, Colorado on July 9, 2009.

8. On July 1, 2009, Metro Taxi filed its Motion of MKBS, LLC d/b/a/ Metro Taxi &/Or Taxis Fiesta &/Or South Suburban Taxi to Dismiss Applications or, in the Alternative, Motion in Limine and Request to Shorten Response Time.  
9. By Decision No. R09-0730-I, Metro Taxi’s Request to Shorten Response Time filed July 1, 2009, was denied.

10. At the scheduled time and place, the ALJ called the hearing to order.  Applicant appeared through Abdallah Toutoungi, its President.  Metro Taxi, Colorado Cab, Shamrock, and SuperShuttle appeared through Counsel.

11. During the course of the hearing, oral testimony was offered by Mr. Toutoungi and Ms. Jeannie Slape on behalf of Applicant.  Hearing Exhibits 1 through 7 were identified, offered, and admitted into evidence.

12. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.
II. Findings and conclusions
A. Preliminary Matters

13. Upon commencement of hearing, initial matters were addressed.  Metro Taxi orally moved to dismiss the application because Applicant failed to serve the parties a copy of its list of witness and copies of exhibits upon the parties and because Applicant was not represented by counsel.  In light of the overlapping authority sought in the consolidated applications, Metro Taxi sought a declaration from Applicant as to which application would be pursued at hearing.  All other intervenors joined in the motion.

14. Mr. Toutoungi stated that the subject information was served upon the parties, but he had no proof available at the hearing.  He further stated that he was representing the company as its President and confirmed that there are only two owners.

15. Based upon the oral argument and review of the Commission’s file in the proceeding that Mr. Toutoungi adequately demonstrated that counsel is not required under the circumstances at bar.
16. As to the declaration of which application would be pursued, the request was denied.  Metro Taxi failed to demonstrate that Rule 6206, 4 CCR 723-6 prohibited applications for overlapping authority. 

17. As to the failure to serve the list of witnesses and copies of exhibits, it was initially found that dismissal was too harsh of a remedy for the failure and that the hearing on the merits would be rescheduled.  It was then explained that all intervenors in fact had obtained the subject information (which was due on June 30, 2009) from the Commission’s files on or about July 1, 2009.  The ALJ inquired of the intervenors whether any party claimed they were prejudiced in the hearing due to Applicant’s failure.


18. All parties confirmed that Decision No. R09-0730-I contained a complete copy of Applicant’s witness list and copy of exhibits.  Applicant confirmed the intention not to offer other testimony or exhibits.  The ALJ then inquired again whether any party claimed was prejudiced in proceeding with the scheduled hearing.  Based upon the adequacy of disclosure in fact and the arguments presented, insufficient prejudice was shown to warrant rescheduling the hearing.  
19. Metro Taxi then alternatively presented an oral motion in limine.  Metro Taxi seeks to limit the presentation of Applicant to the only witnesses and exhibits contained in the attachment to Decision No. R09-0730-I and to further limit Ms. Slape’s testimony to only apply to the contract carrier application.  The remaining intervenors moved to dismiss based upon the disclosed information failing to demonstrate a public need or the substantial inadequacy of existing carrier service.

20. By Decision No. R09-0470-I, the two applications were consolidated.  Particularly in light of the fact that consolidation was requested by Metro Taxi, arguments of prejudice thereby are wholly unconvincing.  Witnesses have been disclosed for the consolidated proceeding and the request to limit applicability was denied.
21. As to the request to limit witnesses and exhibits to those disclosed, the motion was denied without prejudice.  Applicant stated an intention not to present evidence not disclosed.  In the event Applicant was to attempt otherwise, Metro Taxi was invited to raise its concerns at that time.  
22. As to the request to dismiss the common carrier application based upon the scope of disclosure, it was found that intervenors failed to demonstrate that Applicant could not prevail as a matter of law based upon the scope of disclosure alone.  Taking the facts in the light most favorable to the Applicant, the motion was denied without prejudice.

23. The hearing on the merits of the applications proceeded.

B. Presentation of Evidence

24. Ms. Jeannie Slape is the General Manger, Colorado, for Logisticare Solutions, LLC (Logisticare).  She has worked for Logisticare in Colorado since January 2005.  Logisticare contracts with Medicaid to provide transportation for the Denver Front Range area and for Colorado Access, a Medicare HMO.

25. Logisticare contracts with various providers that are able to provide ambulatory wheelchair or stretcher transportation in the eight-county-wide are included in the contract with Medicaid.  On cross-examination, she confirmed that her testimony was not intended to address transportation needs of the general public.
26. Logisticare contracts with the Colorado Department of Health Care Policy and Financing to make transportation arrangements on behalf of the Department.  Logisticare also contracts with various transportation providers who actually provide transportation service.  Colorado Access functions similarly with the Colorado Department of Health Care Policy and Financing.  Logisticare requires transportation for ambulatory and wheelchair transportation services are similar for both programs, except that Colorado Access requires less advance notice.  
27. Logisticare currently contracts with 20 to 28 transportation service providers.  New transportation providers are sought to be cost efficient and lower costs in the face of increasing trip volumes.  On-time performance and minimizing customer complaints are also considerations.

28. Logisticare generally assigns trips to minimize costs based upon individually-negotiated rates with transportation providers, considering area of service and length of the trip.

29. Ms. Slape has observed increasing trip volumes over the past six months and seeks more providers to serve some areas of town that are harder to serve with taxicab services.  Logisticare needs service to outer lying areas as well as wheelchair transportation overall.
30. Under Logisticare’s contract with Medicaid, door-to-door service is provided.  This means that the client is transported from the door of the pickup location to the vehicle and from the vehicle to the main entrance at their destination.

31. Ms. Slape has been working with Applicant for the few months prior to hearing.  She noted that Applicant provided wheelchair transportation in April, May, and June.  To date, Applicant performed on time on 80 percent of trips.
32. Ms. Slape acknowledged that Metro Taxi, Colorado Cab, Shamrock, and Freedom Taxi provide service demanded for Logisticare within the affected area.  Colorado Cab Company tariff, PUC No. 2, Fourth Revised Page provides a specialized discount rate for service.  See Hearing Exhibit 1.  Colorado Cab and Metro Taxi provide service for Logisticare pursuant to a contractual arrangement.  
33. Metro Taxi, Colorado Cab, and Shamrock serve the public pursuant to Certificates of Public Convenience and Necessity issued by this Commission.  Hearing Exhibits 2 through 7.  Metro Taxi and Freedom Taxi do not currently transport any wheelchair bound passengers for Logisticare.
34. Ms. Slape contends that she sees a need for additional wheelchair transportation and acknowledged that Yellow Cab has applied for grant funding to increase capacity.

35.  Ms. Slape acknowledged that Yellow Cab and Metro Taxi assign staff dedicated to handling trips through Logisticare and addressed the process for assignments.  She summarized that the process works well.
36. Without citing any specific experiences, Ms. Slape concludes that the wheel chair service offered by the taxicab companies is not enough to cover all of the demand for service.  She also notes that demand has increased for ambulatory service.

37. Ms. Slape observed that she receives more complaints about driver behavior and timeliness for ambulatory service provided by taxicab companies than otherwise.  In April, 46 percent of total valid complaints were against taxicab companies (25 complaints); whereas 3 percent were against Medicaid Express (54 total complaints).  In May, 55 percent of total valid complaints were against taxicab companies; whereas 0 percent were against Medicaid Express (27 total complaints).  In June, 47 percent of the complaints were against taxicab companies (17 complaints); 8 percent were against Medicaid Express (36 total complaints).
38. Ms. Slape acknowledged that an estimate of 6000 trips per month performed by taxicab services would not be an unreasonable estimate.

C. Motion to Dismiss
39. At the conclusion of Applicant’s case, the intervenors moved to dismiss both applications.  As to common carriage, the intevenors contend no evidence was presented of a public need for the proposed service and that no evidence presented that existing carriers’ service is substantially inadequate.  Additionally, Applicant has not demonstrated operational, managerial and financial fitness.  
40. As to the contract carrier application, the intervenors contend that Applicant failed to demonstrate any particularized special services that the contracted party requires that are any different than Ms. Slape testified to that are being provided by existing carriers.
41. Intervenors argue, in any event, that Applicant failed to provide any evidentiary support for the Counties of Larimer, Douglas and Broomfield, which are included within the scope of the application.

42. In response to the motion, Applicant contends that he meets the unspecified requirements of Logisticare to provide service.  Further, Applicant contends that three months of historical operations demonstrates successful operation.  Ms. Slape’s testimony confirms the superiority of service over incumbent providers.
D. Common Carrier

43. The legal standard governing this Application for common carrier, scheduled limousine passenger authority is that of regulated monopoly.  Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994); Section 40-10-105(1), C.R.S.

Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence; (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued CPCN.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).

As to substantial inadequacy, the test is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.

* * *

Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, § 40-10-105(1), C.R.S.  (PUC empowered to issue certificate of motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party.

An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  See, Thacker Brothers Transportation v. Public Utilities Commission, 543 P.2d 719 (Colo. 1975). . . .

Decision No. R06-1367 mailed November 21, 2006 in Docket No. 06A-315CP, aff’d. Decision No. C07-0297 mailed May 3, 2007.

44. “It has been an unambiguous precedent for a number of years that a common carrier serving a particular area is entitled to protection against competition, as long as the offered service is adequate to satisfy the needs of the area. See, Public Util. Comm'n v. Donahue, 138 Colo. 492, 335 P.2d 285 (1959); Denver & R.G.W.R.R. v. Public Util. Comm'n, 142 Colo. 400, 351 P.2d 278 (1960);  Ephraim Freightways, Inc., supra. When an applicant seeks authority in an area where a common carrier already provides transportation services, the applicant must do more than simply show that the existing common carrier's authority can be taken away by certain means. It must also show more than the fact that it can provide ‘better’ service. Public Util. Comm'n v. Verl Harvey, Inc., 150 Colo. 158, 371 P.2d 452 (1962).”  Decision No. C03-1045 at ¶ 56.

45. As to the common carriage application, the Applicant did not prove any inadequacy of incumbent providers.  The fact that Logisticare projects an increased amount of demand, alone, does not meet Applicant’s burden of proof.  Under the doctrine of regulated monopoly, incumbent providers are also afforded to opportunity to serve increased demand of the nature described by Ms. Slape.  Based upon the totality of evidence, Applicant failed to demonstrate the substantial inadequacy of incumbent providers.  Accordingly, the common carrier application must be dismissed.
46. It is apparent that Logisticare supports Applicant in an attempt to lower its costs.  This application is not the appropriate forum for such an attempt as to services within the scope of the Commission’s jurisdiction.  If Logisticare contends that incumbent common carriage rates are not just and reasonable, it should present such a case to the Commission.  However, in absence of showing the substantial inadequacy of incumbent service, and within the scope of the Public Utility law, incumbent providers are protected from Logisticare’s desire to lower transportation costs without regard to impact upon providers or the public.

E. Contract Carrier

47. The Commission is vested with the authority to issue a permit to a contract carrier by motor vehicle and may attach to such permit and to the exercise of the rights and privileges granted such terms and conditions as are reasonable. § 40-11-105, C.R.S. 

48. "[E]very contract carrier is forbidden, by discrimination or unfair competition, to destroy or impair the service or business of any motor vehicle common carrier or the integrity of the state's regulation of any such service or business."  § 40-11-105(2), C.R.S.
49. “The proper standard of review to be applied by the PUC in ruling on an application for a contract carrier permit to transport persons or property by motor vehicle is contained in section 40-11-103(2), C.R.S. 1973.” Pollard Contracting Co. v. Public Utilities Com., 644 P.2d 7, 8 (Colo. 1982), citing See McKay v. Public Utilities Commission, 104 Colo. 402, 91 P.2d 965 (1939).

50. “No permit nor any extension or enlargement of an existing permit shall be granted by the commission if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route.”  § 40-11-103, C.R.S.

51. Rule 6203 sets out the requirements for the contract carrier application to specifically include statements of facts to demonstrate the qualifications of the applicant including managerial, operational, and financial fitness to conduct the proposed operations.

52. “The concept of "fitness" is common to both common and contract carrier applications. It generally requires that an applicant establish that it is operationally and financially capable of providing the proposed transportation service.”  Decision No. R06-1301 at 46, citing Thacker Bros. Transportation v. Public Utilities Commission, 189 Colo. 301, 543 P.2d 719 (Colo. 1975) and Mobile Pre-Mix Transit, Inc. v. Public Utilities Commission, 618 P.2d 633 (Colo. 1980).

53. Applicant’s evidence as to fitness can be summarized as having survived the initial three months of operations, that will differ in an unspecified manner from proposed operation, and that Applicant has met unspecified Logisticare criteria.  Logisticare does not set or establish the burden of proof in this proceeding.
54. There is no evidence as to Applicant’s existing or available resources, operating results for initial operations, or the assets or liabilities of the company.  Applicant did not explain the relationship between existing and proposed operations.  Based upon the evidence as a whole, Applicant failed to demonstrate fitness to conduct the proposed operations.  Based thereupon, the undersigned does not reach the additional required elements.  The contract carrier application will be dismissed without prejudice.  

55. It is clear that Logisticare supports Applicant in a perpetual attempt to find suppliers of transportation service and negotiate lower contract rates for service.  This is pursued with the intention to then assign trips to the cheapest available provider.  This approach demonstrates no concern for the viability of providers or the effect of Logisticare’s substantial operations on transportation services available to the public.  In any event, for service within the scope of the Commission’s jurisdiction, such an outcome is contrary to Colorado law protecting the traveling public.  The rates, fares, and charges of contract carriers competing with common carriers shall not be less than the rates prescribed for motor vehicle common carriers of persons for substantially the same or similar service.  § 40-11-105 C.R.S.
III. order

A. The Commission Orders That:

1. The application of Medicaid Express Transportation, LLC, doing business as Helping Hand Transportation Services for permanent authority to operate as a common carrier by motor vehicle for hire filed February 4, 2009, is denied without prejudice.
2. The application of Medicaid Express Transportation, LLC, doing business as Helping Hand Transportation Services for permanent authority to operate as a contract carrier by motor vehicle for hire filed February 4, 2009, is denied without prejudice.
3. The Motion of MKBS, LLC d/b/a/ Metro Taxi &/Or Taxis Fiesta &/Or South Suburban Taxi to Dismiss Applications or, in the Alternative, Motion in Limine filed July 1, 2009, is denied as moot. 

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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