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I. statement, DISCUSSION, AND CONCLUSIONS  
1. On June 2, 2009, Cherie Admassu Jemberie, Jr., doing business as Chad Transportation, filed a Verified Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.  That filing commenced this docket.  

2. On June 8, 2009, the Commission issued its Notice of Applications Filed (notice given at 6).  

3. As relevant here, on June 19, 2009, AEX, Inc., doing business as Alpine Express (Alpine Express), filed to intervene of right in this proceeding.  This filing was sufficient to establish Alpine Express’s right to be an intervenor and a party in this docket.  

4. By Minute Order, the Commission referred this docket to an Administrative Law Judge (ALJ).  

5. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely held entity, as provided in § 13-1-127, C.R.S.  The Commission has found that, unless an exception applies, a party must be represented by counsel in an adjudicatory proceeding.  In addition, the Commission has held that, if a party does not establish that it falls within an exception, then there are two consequences:  first, filings made by a non-attorney on behalf of the party are void and of no legal effect; and, second, a non-attorney may not represent the party in a Commission adjudicative proceeding.  

6. This is an adjudicative proceeding before the Commission.  

7. Alpine Express is a corporation, is a party in this matter, and is not represented by an attorney in this proceeding.  

8. By Decision No. R09-0782-I, the ALJ ordered Alpine Express either to obtain counsel or to show cause why it was not required to have legal counsel in this proceeding.  By letter filed on August 3, 2009, Alpine Express responded to Decision No. R09-0782-I and elected to show cause why it was not required to have counsel.  

9. To meet its burden of proof with respect to the need for legal counsel, Alpine Express was required to establish that it met the criteria in Rule 4 CCR 723-1-1201(b)(II).  In Decision No. R09-0860-I, the ALJ found that Alpine Express failed to meet its burden of proof (i.e., failed to establish that it was a closely held entity as defined in § 13-1-127(1)(a), C.R.S.).  Consequently, the ALJ ordered  
Alpine Express to obtain an attorney to represent it in this case and ... order[ed] the attorney for Alpine Express to enter an appearance at or before the August 13, 2009 prehearing conference in this case.  

Decision No. R09-0860-I at ¶ 11.  In addition, the ALJ provided the following advisements:  

 
Alpine Express is advised that it cannot proceed in this case without an attorney.  
 
Alpine Express is advised that, unless otherwise ordered, failure to obtain an attorney and failure to have the attorney enter an appearance as required by this Order will result in dismissal of the Alpine Express intervention.   

Id. at ¶¶ 12-13 (bolding in original).  Finally, and to the same effect, the Ordering Paragraphs stated:  

 
Alpine Express shall obtain counsel to represent it in this docket.  

* * *  

 
Unless otherwise ordered, the failure of Alpine Express to comply with this Order shall result in dismissal of the Alpine Express intervention.  

Id. at Ordering Paragraphs 2 and 5 (emphasis supplied).  

10. Review of the certificate of service appended to Decision No. R09-0782-I and of that appended to Decision No. R09-0860-I reveals that each Order was served (by U.S. mail) on Alpine Express at the address shown in the Commission’s records for Alpine Express.  

11. Alpine Express did not seek reconsideration of Decision No. R09-0860-I.  

12. Alpine Express did not request an extension of time within which to comply with Decision No. R09-0860-I and to obtain counsel.  

13. No attorney for Alpine Express entered an appearance in this matter before the August 13, 2009 prehearing conference.  

14. No attorney for Alpine Express entered an appearance in this matter at the August 13, 2009 prehearing conference.  
15. Alpine Express did not appear at the August 13, 2009 prehearing conference and did not contact the ALJ concerning its failure to appear.  Insofar as the ALJ can determine, Alpine Express did not contact Commission Staff concerning its failure to appear.  
16. The failure of Alpine Express to comply with Decision No. R09-0860-I is unexplained and unexcused.  

17. Alpine Express has not obtained legal counsel in this matter.  Alpine Express was advised and on notice of the consequences of its failure to obtain legal counsel in this matter.  

18. Consistent with the advisement contained in Decision No. R09-0860-I (set out above at ¶ 9) and that contained in Decision No. R09-0782-I at ¶¶ 22-23 (to same effect), the ALJ finds that Alpine Express should be dismissed as an intervenor in this proceeding.  
19. This Order will end Alpine Express’s participation in this docket.  Accordingly, pursuant to Rule 4 CCR 723-1-1502(c), dismissal of Alpine Express’s intervention will be done by recommended decision.  
20. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  
1. The intervention of AEX, Inc., doing business as Alpine Express, is dismissed.  

2. AEX, Inc., doing business as Alpine Express, is dismissed as a party in this proceeding.  
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Director
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MANA JENNINGS-FADER
________________________________
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