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I. statement

1. On September 11, 2008, Mile High Cab, Inc. (Mile High or Applicant) filed an application for authority to operate as a common carrier by motor vehicle for hire (Application).

2. On September 15, 2008, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand taxi service, call-and-demand limousine service, call-and-demand charter service, call-and-demand sightseeing service, and scheduled service,
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado; and 

between said points on the one hand, and all points in the State of Colorado, on the other hand.
The Application further sought authority to operate 150 vehicles of all makes and models, 2000 or newer model year, with a seating capacity of 5 or more persons.

3. On September 23, 2008, in its Weekly Meeting, the Commission, by minute entry, shortened the notice period of the application to 16 days.  Subsequently, on September 29, 2008, the Commission re-noticed the Application and shortened the notice period to 16 days from that date.
4. On October 27, 2008 Mile High filed a pleading that was construed as a motion to restrictively amend the Application.  The motion to amend the Application to include only authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage in call-and-demand taxi service between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand was granted pursuant to Decision No. R09-0066-I.

5. A hearing in this matter was scheduled for August 24 through August 31, 2009 and September 9 through September 15, 2009.
6. On July 31, 2009, Metro Taxi and Colorado Cab (collectively, Intervenors) filed a Joint Motion in Limine.  The Joint Motion requests that two of Applicant’s witnesses be precluded from testifying at hearing.  
7. The Joint Motion requests that Representative. K. Jerry Frangas be precluded from testifying in his capacity as a member of the Colorado General Assembly concerning competition, the statutory regulation of the taxicab industry in Colorado and regarding the background and intention of House Bill (HB) 1227.  Intervenors argue that Representative Frangas’ proposed testimony is improper  and should be excluded because his opinion concerning HB 1227 and what he believes it was intended to do is irrelevant as a matter of law.  Further, Intervenors assert that the Commission has already construed HB 1227 and there is no need for testimony to assist the Commission in interpreting either statutes within the scope of its jurisdiction or its own decisions.  Finally, Intervenors argue that to introduce an expert to opine on conclusions of law is improper.
8. The undersigned ALJ finds Intervenors arguments regarding Representative Frangas unavailing.  His opinions and insight regarding the passage of HB 1227 and the legislative intent behind its passage provides insight not typically available through Commission hearings.  The Application in this matter is guided by the requirements of HB 1227 codified at §40-10-105, C.R.S.  Certainly, testimony from a lawmaker involved in its passage is proper and will be allowed.

9. Intervenors also request that the testimony of Ms. Diane King be precluded.  Intervenors state that her testimony is to include employment and labor practices in the Denver taxicab market.  Intervenors indicate that Ms. King is an attorney representing a group of current and former Colorado Cab drivers in a pending arbitration before the American Arbitration Association, in which her clients have asserted multiple claims against Colorado Cab.
10. Intervenors argue that Ms. King’s testimony is hearsay in nature and involves matters directly in dispute in the pending arbitration discussed above.  According to Intervenors, her summary of testimony refers to racial discrimination in employment practices in the Colorado taxi industry, which is beyond the Commission’s jurisdiction and involves disputed issues of fact and law.  Intervenors assert that Ms. King’s only knowledge concerning employment, labor or other practices in the Denver taxicab market is hearsay based on her representation of taxi drivers.  

11. It is axiomatic that the Commission may allow hearsay testimony not admissible under the rules of evidence if it is relevant, probative and not prejudicial to the party against whom it is offered.  It is found that Ms. King’s proposed testimony does not rise to the level that would allow her testimony in this matter.  Nothing in Applicant’s witness list and summary of testimony indicates that Ms. King possesses distinct expertise in employment or labor practices in the Denver taxicab market beyond her representation of Colorado Cab taxi drivers in a pending arbitration matter.  While it is not disputed that racial discrimination in employment practices in the Colorado taxicab industry exists or that such discrimination is a serious matter, both those issues are beyond the jurisdiction of the Commission and beyond the scope of a taxicab application.  Therefore, Ms. King will be precluded as a witness for Applicant in this matter.
II. ORDER

A. It is Ordered That:

1. Colorado Cab and Metro Taxi’s First Joint Motion in Limine to preclude Representative K. Jerry Frangas as a witness for Applicant is denied consistent with the discussion above.
2. Colorado Cab and Metro Taxi’s First Joint Motion in Limine to preclude Ms. Diane King as a witness for Applicant is granted consistent with the discussion above.
3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge



G:\oRDER\08A-407CP_08-14-09_Motion.doc:msc






4

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












