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I. statement

1. On September 11, 2008, Mile High Cab, Inc. (Mile High or Applicant) filed an application for authority to operate as a common carrier by motor vehicle for hire (Application).

2. On September 15, 2008, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand taxi service, call-and-demand limousine service, call-and-demand charter service, call-and-demand sightseeing service, and scheduled service,
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado; and 

between said points on the one hand, and all points in the State of Colorado, on the other hand.
The Application further sought authority to operate 150 vehicles of all makes and models, 2000 or newer model year, with a seating capacity of 5 or more persons.

3. On September 23, 2008, in its Weekly Meeting, the Commission, by minute entry, shortened the notice period of the application to 16 days.  Subsequently, on September 29, 2008, the Commission re-noticed the Application and shortened the notice period to 16 days from that date.
4. On October 27, 2008 Mile High filed a pleading that was construed as a motion to restrictively amend the Application.  The motion to amend the Application to include only authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage in call-and-demand taxi service between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand was granted pursuant to Decision No. R09-0066-I.

5. A hearing in this matter was scheduled for August 24, 2009 through August 31, 2009, and September 9, 2009 through September 17, 2009.  
6. On July 24, 2009, counsel for Applicant filed a Request for Issuance of Subpoena duces Tecum.  Applicant seeks the issuance of subpoenas duces tecum to several persons it indicates have been identified as expert witnesses by intervenors in this matter.  According to the affidavit attached to the request, counsel for Applicant represents that none of the expert witnesses has provided copies of reports they have prepared in their testimony around the world, with the exception of one expert, who provided a 2008 report on the Denver Taxi industry.  In order to prepare for cross-examination and rebuttal of intervenors’ expert witnesses, and in order to evaluate the methodology and analysis of the experts’ testimony, Applicant maintains it requires access to previous reports that those experts have authored concerning the taxicab industry.  Applicant’s counsel also seeks information regarding payment for each expert’s testimony, an assessment of how much of their income derives from consulting and an accurate view of their financial stakes in the outcomes about which they testify.  
7. On August 3, 2009, Metro Taxi and Colorado Cab filed a joint Response in Opposition to Applicant’s Request for Issuance of Subpoena Duces Tecum; or Alternative Motion to Quash or to Impose Limitations and Conditions on Production of Requested Information.
8. According to the joint response, the request for subpoenas duces tecum must be denied because the request is in reality a request for discovery and violates Commission rules regarding discovery as well as for the issuance of a subpoena duces tecum.  The joint response argues that the request is also mistakenly directed to at least two witnesses listed by Colorado Cab who are not designated as experts.  The joint response goes on to argue that Applicant has failed to demonstrate good cause for issuance of a subpoena duces tecum because it failed to explain why the documents it seeks through this process could not have been requested through discovery.  Additionally, Metro Taxi and Colorado Cab argue that Applicant has failed to show good cause for obtaining experts’ personal financial and tax documents and records, and other documents as described the request, and has failed to explain the relevance to the case of obtaining those documents.  As a result, Metro Taxi and Colorado Cab request that Applicant’s Request for Issuance of Subpoenas Duces Tecum be denied in its entirety.
9. In the alternative, if the Commission decides to grant the request, Metro Taxi and Colorado Cab request that the subpoenas duces tecum be quashed or, in the alternative, limited to requests that comply with Commission Rules.  

10. On August 10, 2009, Applicant filed its Response to Intervenors’ Motion to Quash.  In its Response, Applicant more fully explains its reasons for requesting subpoenas duces tecum in this matter.  Applicant also cites various case law regarding discovery of and the issuance of subpoenas duces tecum regarding expert witnesses and the ability to cross-examine expert witnesses on the issue of bias.

II. analysis and findings

11. Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1406 sets out the Commission regulations regarding the issuance of subpoenas and subpoenas duces tecum.  Rule 1406(a)(I) indicates that C.R.C.P. Rule 45(a)-(d) is incorporated by reference.  Section 40-6-103(1), C.R.S. sets out the statutory requirements under which the Commission may issue subpoenas.  In relevant part, §40-6-103(1) provides that “[n]o subpoena shall be issued except upon good cause shown.  Good cause shown shall consist of an affidavit stating with specificity the testimony, records, or documents sought and the relevance of such testimony, records or documents to the proceedings of the commission.”  
12. The requirements under Commission Rule 1406 and § 40-6-103 only slightly vary from C.R.C.P. Rule 45.  For example, while Commission Rule 1406 and §40-6-103(1) require a showing of “good cause” for issuance of a subpoena, such a requirement no longer exists under C.R.C.P. Rule 45.  Otherwise, the requirements are similar.  A key requirement for issuance of a subpoena duces tecum is that the items requested must be specified with “reasonable particularity.”  Under Rule 1406 and § 40-6-103(1), good cause must be shown in a manner prescribed by statute, which consists of an affidavit which specifically states the records or documents sough, as well as the relevance of those records or documents to the proceeding at hand.  
13. Despite the protests of Metro Taxi and Colorado Cab, the undersigned ALJ finds that Applicant has shown good cause for issuance of the subpoena duces tecum.  In the attached affidavit, Applicant states with particularity the names of the witnesses from which it requests production of documents, as well as a list numbered 1 through 14, which provides with particularity, the documents requested.  The ALJ also finds that Applicant has clearly indicated the purpose of the request, which is to attempt to show bias regarding expert testimony.  Applicant cites numerous cases supporting its ability to cross-examine expert witnesses on this issue, as well as to seek production of documents to support its arguments.  
14. Nor is the undersigned ALJ persuaded that Applicant’s request is merely discovery in disguise.  Clearly, a party may seek the issuance of a subpoena duces tecum for the production of documents relevant to a particular matter, as long as such a request is not unreasonable or oppressive, and as long as the items sought are in the control of the person to whom the subpoena is directed.  Therefore, Applicant’s request to issue subpoenas duces tecum will be granted, with some limitations as discussed below.

15. Applicant’s expert witness list for issuance of subpoenas duces tecum lists Mr. James Friedberg and Mr. John Baker as expert witnesses.  Colorado Cab claims that neither of those witnesses is offered as an expert.  According to Colorado Cab, Mr. Friedberg will present facts to which he is personally aware in his professional position and his testimony will be based on hypothetical questions, not an expert’s review of the Applicant’s business plan or other data.  With regard to Mr. Baker, Colorado Cab makes similar assertions regarding his testimony.  
16. Colorado Cab’s claims will be accepted on their face and therefore, Mr. Friedberg and Mr. Baker will be excluded from the request for subpoenas duces tecum sought by Applicant.  However, it is noted that Colorado Cab’s representations in its motion here, that neither Mr. Freidberg nor Mr. Baker are testifying as experts will guide the ALJ as to the testimony they may provide at hearing.  Therefore, subpoenas duces tecum will be issued to the following expert witnesses:
A.
Professor Ray A. Mundy, Ph.D

B.
Professor Paul Dempsey

C.
Mr. Joseph M. Rubino

D.
Mr. William (Bill) George

E.
Tracy J. Letzring

F.
Mr. Joseph Giannetto

17. Applicant’s counsel shall bear the burden of obtaining copies of records and documents from the remaining witnesses on its list.  The ALJ agrees with Applicant that surely intervenors’ experts have access to administrative staff to assist in compiling documents that comport with the subpoenas’ duces tecum.  However, Applicant shall pay reasonable copy fees to have such documents and records copied, which shall include support staff time to compile the requested documents, as well as costs for overnight delivery of such documents to Applicant’s counsel.  In the event Applicant’s counsel and intervenors’ counsel do not agree on the charge for copying documents pursuant to the subpoena duces tecum or for charges for overnight or express shipping for documents as requested, each expert witness holding such documents shall appear on the first day of hearing with all requested documents.
18. Regarding place of production of documents, after reasonable copying and shipping costs for documents requested pursuant to the subpoena duces tecum are agreed to, such documents shall be delivered to intervenors’ counsel representing that expert witness.  Applicant’s counsel shall then make arrangements with intervenors’ counsel to pick up those documents.  In the event documents are sent to intervenors’ counsel via overnight or express shipping, intervenors’ counsel shall provide Applicant’s counsel with a tracking number for those documents as soon as such tracking number is known to intervenors’ counsel.
19. To the extent documentation has already been provided regarding financial disclosures of fees charged by the individual expert witnesses, that information will not be required to be re-submitted through these subpoenas duces tecum.  Because Applicant places a time limit on the number of years of documents requested regarding financial information such as financial records and IRS forms, as well as appointment calendars, reports regarding tax issues, it is found that such requests are not burdensome or oppressive.  Therefore, Applicant may issue subpoenas duces tecum to the expert witnesses enumerated in Paragraph No. 16 above, for production of documents as indicated in Appendix A, attached to its Request for Issuance of Subpoenas Duces Tecum, filed on July 24, 2009.
III. ORDER

A. It is Ordered That:

1. The request to Issue Subpoenas Duces Tecum filed by Applicant is granted with certain limitations as indicated above.
2. The Response in Opposition to Applicant’s Request; or Alternative Motion to Quash or to Impose Limitations and Conditions on Production of Requested Information filed by Metro Taxi and Colorado Cab is denied in part and granted in part consistent with the discussion above.
3. Subpoena’s Duces Tecum for production of documents as requested by Applicant shall be issued for the following intervenor expert witnesses:

A. Professor Ray A. Mundy, Ph.D
B. Professor Paul Dempsey

C. Mr. Joseph M. Rubino

D. Mr. William (Bill) George

E. Tracy J. Letzring

F. Mr. Joseph Giannetto

4. Applicant shall pay all reasonable costs for reproduction, collating and shipping of documents pursuant to the subpoenas duces tecum consistent with the discussion above.
5. Counsel for Metro Taxi and Colorado Cab shall provide Applicant’s counsel with tracking numbers for overnight or express shipments of documents as soon as known by counsel.

6. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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