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IN THE MATTER OF THE APPLICATION OF MILL CREEK WATER SALES AND DISTRIBUTION, LLC, REQUESTING, AMONG OTHER THINGS, AN ORDER GRANTING MILL CREEK WATER SALES AND DISTRIBUTION, LLC:  (1) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE SEWER SERVICE IN DESIGNATED AREAS WITHIN SAN JUAN COUNTY, COLORADO; (2) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO CONTRACT, MAINTAIN, OWN AND OPERATE SEWER FACILITIES NECESSARY TO PROVIDE SEWER SERVICE IN AND TO SUCH AREAS; AND (3) APPROVAL OF INITIAL RATES AND TERMS AND CONDITIONS OF SERVICE TO SUCH AREAS PURSUANT TO THE COMMISSION'S PROCEDURES FOR SIMPLIFIED REGULATORY TREATMENT.  
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
requiring filings on receivership  
Mailed Date:  August 13, 2009  
I. statement  

1. On August 13, 2008, Mill Creek Water Sales and Distribution, LLC (Mill Creek or Applicant), filed a Verified Application.  In that filing, Applicant asks the Commission, inter alia, to grant it a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service within a designated area in San Juan County, Colorado; to grant it a CPCN to own, to operate, to maintain, and to construct facilities necessary to provide that sewer service; to approve proposed terms, conditions, and rates for sewer service; and to waive Commission rules.  That filing commenced this proceeding.  

2. Staff of the Commission (Staff) intervened.  Bush Mountain, LLC; Breeze Energy, LLC; Breeze Investments, LLC; and James A. Bush Living Trust (collectively, Bush Mountain et al.) intervened.  Cascade Village Condominium Association-2004 and Robert Oppenheimer (collectively, Cascade Village) intervened.  

3. Bush Mountain et al., Cascade Village, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

4. The Commission referred this matter to an Administrative Law Judge (ALJ).  

5. Applicant filed in this proceeding a Verified Emergency Application dated October 3, 2008.  The ALJ treated the Verified Emergency Application as a motion for interim relief.  By Decision No. R08-1196-I, the ALJ granted, in part, the interim relief sought.  That Order and the interim relief granted remain in effect.  
6. Hearing in this proceeding was held on January 12 through 14, 2009.  The Parties filed post-hearing statements of position and responses to those statements of position.  

7. By Decision No. R09-0509, the ALJ found that the Commission lacks subject matter jurisdiction in this matter and dismissed the Application without prejudice.  Following exceptions, the Commission reversed Decision No. R09-0509 and remanded the case to the ALJ for a determination on the merits.  Decision No. C09-0734.  

8. On August 7, 2009, Bush Mountain et al. filed a Notice of Appointment of Receiver.  Appended to that filing was the Order entered on July 30, 2009 in Case No. 09 CV 7 (District Court, San Juan County, Colorado) that ordered the following, as pertinent here:  

Defendants [Mill Creek Lodge Estates, Mill Creek Water Sales and Distribution, LLC,] and J. Randall Miller shall immediately and upon the execution of this Order turn over possession and control of all bank accounts and any other accounts, cash assets, accounts receivable and payable, ... contracts, agreements, billings, records, invoices, operation of the sewer plant located on Tract F, operation of any water plants or water services, and any and all other collateral to  

Legacy Real Estate Investments, LLC, which is the plaintiff in the District Court action, and to Paul Williams, who is the receiver.  Order dated July 30, 2009 at Ordering Paragraph No. 2 (emphasis supplied).  

9. Also attached to the Bush Mountain et al. filing is the Proposed Order Granting Plaintiff’s Ex Parte Motion for Immediate Appointment of a Receiver Pursuant to C.R.C.P. 66 (Proposed Order).  From reading the Proposed Order, it appears that Mill Creek, among others, executed and delivered promissory notes, security agreements, and Deeds of Trust to Legacy Real Estate Investments, LLC; that those notes, agreements, and deeds were used as collateral to secure loans or debts of some type; and that Mill Creek, among others, is now in default of those loans or debts.  
10. The ALJ will order Applicant to file an explanation of the circumstances that led to the appointment of the receiver in Case Number 09 CV 7 in San Juan County District Court and to file a copy of every document that pertains to the execution and delivery of promissory notes, security agreements, and Deeds of Trust to Legacy Real Estate Investments, LLC.  Applicant will be ordered to make this filing on or before August 21, 2009.  

11. The ALJ will order each party to file, on or before August 28, 2009, a legal brief addressing (a) the Commission’s jurisdiction in light of the appointment of a receiver pursuant to Colorado Rule of Civil Procedure 66; (b) whether Mill Creek is the owner of the facilities and records pertaining to providing sewer service; (c) whether either the receiver or Legacy Real Estate Investments, LLC, or both, are necessary parties in the instant Commission docket; and (d) any other receivership-related issue that, in the opinion of the filing party, ought to be considered by the Commission in this proceeding.  
12. The ALJ will order the filing, on or before September 9, 2009, of responses to the August 28, 2009 filings.  

13. The Parties received this Order by electronic means on the date shown above.  In addition, the Commission mailed this Order by U.S. mail, first class postage, on the date shown above.  

II. order

A. It Is Ordered That:  
1. On or before August 21, 2009, Mill Creek Water Sales and Distribution, LLC, shall file an explanation of the circumstances that led to the appointment of the receiver in Case Number 09 CV 7 in San Juan County District Court.  

2. On or before August 21, 2009, Mill Creek Water Sales and Distribution, LLC, shall file a copy of every document that pertains to the execution and delivery of promissory notes, security agreements, and Deeds of Trust to Legacy Real Estate Investments, LLC.  
3. On or before August 28, 2009, each party shall file a legal brief that addresses (a) the Commission’s jurisdiction over this docket in light of the appointment of a receiver pursuant to Colorado Rule of Civil Procedure 66; (b) whether Mill Creek Water Sales and Distribution, LLC, is the owner of the facilities and records pertaining to providing sewer service; (c) whether either the receiver or Legacy Real Estate Investments, LLC, or both, are necessary parties in the instant Commission proceeding; and (d) any other receivership-related issue that, in the opinion of the filing party, ought to be considered by the Commission in this proceeding.  

4. On or before September 9, 2009, each party shall file a response to the August 28, 2009 filings ordered in Ordering Paragraph No. 3.  
5. The provisions of Decision No. R08-1196-I and the interim relief granted in Decision No. R08-1196-I remain in effect.  

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge  
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