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I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) for its San Luis Valley-Calumet-Comanche transmission project (Project); findings with respect to electromagnetic fields (EMF) and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (Tri-State Application).  That filing commenced Docket No. 09A-324E (Tri-State Docket).  

2. On May 15, 2009, the Commission issued its Notice of Application Filed in the Tri-State Docket.  The notice established an intervention period.  The notice contained a procedural schedule, which was vacated by Decision No. R09-0635-I.  

3. By Minute Order, the Commission referred the Tri-State Docket to an Administrative Law Judge (ALJ).  

4. By Decision No. R09-0603-I, the ALJ ordered the caption of the Tri-State Docket amended; renoticed the Tri-State Application; and established a shortened intervention period.  The intervention period for the renoticed Tri-State Application has expired.  

5. By Decision No. C09-0650, the Commission determined that it will issue an Initial Decision in the Tri-State Docket.  

6. On May 14, 2009, Public Service Company of Colorado (Public Service or PSCo) filed an Application for a CPCN for the Project; findings with respect to EMF and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (PSCo Application).  That filing commenced Docket No. 09A-325E (PSCo Docket).  

7. On May 15, 2009, the Commission issued its Notice of Application Filed in the PSCo Docket.  The Notice established an intervention period.  The Notice contained a procedural schedule, which was vacated by Decision No. R09-0636-I.  

8. By Minute Order, the Commission referred the PSCo Docket to an ALJ.  

9. By Decision No. R09-0604-I, the ALJ ordered the caption of the PSCo Docket amended; renoticed the PSCo Application; and established a shortened intervention period.  The intervention period for the renoticed PSCo Application has expired.  

10. By Decision No. C09-0649, the Commission determined that it will issue an Initial Decision in the PSCo Docket.  

11. The Colorado Governor's Energy Office (GEO), the Colorado Office of Consumer Counsel (OCC), and Staff of the Commission (Staff) each intervened of right in the Tri-State Docket and in the PSCo Docket.  
12. By Decision No. R09-0723-I, the following were permitted to intervene in the Tri-State Docket and in the PSCo Docket:  Bar Nothing Ranches, LLC (Bar Nothing); Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch); Colorado Springs Utilities (CSU); Interwest Energy Alliance (Interwest); Oxy USA, Inc. (Oxy); Pole Canyon Transmission, Inc. (Pole Canyon); and Western Resource Advocates (WRA).  

13. By operation of Commission rule, on June 30, 2009, both the Tri-State Application and the PSCo Application were deemed complete within the meaning of § 40-6-109.5, C.R.S.  By Decision No. R09-0635-I, the ALJ enlarged the time for Commission decision in the Tri-State Docket.  By Decision No. R09-0636-I, the ALJ enlarged the time for Commission decision in the PSCo Docket.  Thus, absent a further enlargement of time by the Commission
 or waiver of the statutory provision, a Commission decision on each application should issue on or before 210 days from June 30, 2009 (i.e., January 26, 2010).  

14. Pursuant to Decision No. R09-0635-I and Decision No. R09-0636-I, the ALJ held a combined prehearing conference on June 26, 2009.  Following that prehearing conference, as pertinent here, the ALJ issued Decision No. R09-0723-I.  In that Order, inter alia, the ALJ consolidated the two proceedings and established alternative procedural schedules.  
15. At the July 24, 2009 Commission Decision Meeting, the Commission determined that Public Service did not file the PSCo Application in accordance with § 40-2-126, C.R.S., with the result that the provisions of § 40-2-126(4), C.R.S., do not apply.  The Commission also determined that, if possible, it will issue one Initial Commission Decision that will address all aspects of the PSCo and Tri-State Applications (i.e., the requested CPCNs, the requested findings on reasonableness of EMF and noise levels associated with the Project, and the requested approval of ownership interest transfer as needed when the Project is completed).  Finally, the Commission reviewed the alternative procedural schedules in Decision No. R09-0723-I and observed that a procedural schedule that would allow the Commission to issue an Initial Commission Decision sooner than January 26, 2010 may be possible.  The Commission stated its preference that there be, if possible, a procedural schedule that would both provide due process to the Parties and allow an Initial Commission Decision to issue sooner than the end of January, 2010.  The Commission left the determination of the procedural schedule to the ALJ.  

16. Pursuant to Decision No. R09-0820-I, the ALJ held a second prehearing conference on August 4, 2009.  
17. During the course of that prehearing conference, the ALJ made a number of rulings.  This Order memorializes those rulings.  
18. The following neither appeared at nor participated in the August 4, 2009 prehearing conference:  Blue Diamond Ventures/FreedomWorks Joint Venture, LLC; CSU; GEO; and the 19 individuals who faxed their petitions to intervene to the Commission on July 27, 2009.  In accordance with Decision No. R09-0820-I at Ordering Paragraph No. 3, each of those who failed to participate in or to attend the prehearing conference is deemed to have waived any “objection to the decisions made, the procedural schedule established, and the hearing dates established at the prehearing conference.”  
A. Interventions Filed in July, 2009.  

19. On June 30, 2009, as pertinent here, Public Service and Tri-State filed a Joint Motion for Leave to Publish Notice in Newspaper of General Circulation; Allow for Certain Late-Filed Petitions to Intervene (Publication Motion).  The ALJ granted (in part) the Publication Motion and extended, to and including July 27, 2009, the intervention period in the consolidated proceeding.  Decision No. R09-0743-I.  

20. Whether to grant permission to intervene in a proceeding is discretionary with the Commission.
  Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c) establishes the standard for intervention by permission.  That Rule states, in pertinent part, that a  

motion [for leave to intervene] must demonstrate that the subject matter may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant's interest would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.  

(Emphasis supplied.)  

21. At the August 4, 2009 prehearing conference, PSCo and Tri-State (Applicants) responded to the requests for leave to intervene and presented argument in opposition to some of those requests.  

22. On July 21, 2009, Majors Ranch Property Owners Association, Inc. (Majors), timely filed a Petition to Intervene in this consolidated proceeding.  As the association that represents a number of owners of land on which the Project may be constructed, Majors has demonstrated a sufficient interest in the subject matter of the consolidated proceeding and has shown that its interests (or those of its members) will not be represented adequately by any other party.  The ALJ will grant the petition and will permit Majors to intervene.  

23. On July 24, 2009, Anthony Velarde of Walsenburg, Colorado and Ron D. Velarde of Grand Junction, Colorado each timely filed a Petition to Intervene in this consolidated proceeding.  As the owners of land on which the Project may be constructed, Messrs. Velarde have demonstrated a sufficient interest in the subject matter of the consolidated proceeding and have shown that their interests will not be represented adequately by any other party.  The ALJ will grant the petition and will permit Messrs. Anthony and Ron Velarde to intervene.  

24. On July 27, 2009, Blue Diamond Ventures/FreedomWorks Joint Venture, LLC (Blue Diamond), timely filed a Motion to Intervene in this consolidated proceeding.  As the developer of new wind energy generation in the Energy Resource Zones that are proposed to be served by the Project, Blue Diamond has demonstrated a sufficient interest in the subject matter of the consolidated proceeding and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the motion and will permit Blue Diamond to intervene.  

25. On July 27, 2009, Colorado Open Lands, Inc. (Colo. Open Lands), timely filed a Petition to Intervene in this consolidated proceeding.  As the holder of 14 conservation easements that are within the Project study area and that may be affected by the Project and as an organization charged with preservation of open space and wildlife habitat in Colorado, Colo. Open Lands has demonstrated a sufficient interest in the subject matter of the consolidated proceeding and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the petition and will permit Colo. Open Lands to intervene.  

26. On July 27, 2009, La Veta, LLC (La Veta), timely filed a Petition to Intervene in this consolidated proceeding.  As the owner of land on which the Project may be constructed, La Veta has demonstrated a sufficient interest in the subject matter in this consolidated proceeding and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the petition and will permit La Veta to intervene.  

27. On July 27, 2009, Ranchview Investments, LLC (Ranchview), timely filed a Petition to Intervene in this consolidated proceeding.  As the owner of land on which the Project may be constructed, Ranchview has demonstrated a sufficient interest in the subject matter in this consolidated proceeding and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the petition and will permit Ranchview to intervene.  
28. Bar Nothing, Blue Diamond, Colo. Open Lands, CSU, GEO, Interwest, La Veta, Majors, OCC, Oxy, Pole Canyon, Ranchview, Staff, Trinchera Ranch, Anthony Velarde, Ron Velarde, and WRA, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.
  

B. Status of Counsel for Blue Diamond.  

29. It appears that Blue Diamond is represented by two attorneys:  Messrs. Derek A. Dyson and Seth T. Lucia.  Blue Diamond Motion to Intervene at 2.  While Mr. Lucia is an attorney in good standing in Colorado, it appears that Mr. Dyson is neither licensed to practice in Colorado nor admitted pro hac vice in this proceeding.  
30. Rule 4 CCR 723-1-1201 governs attorney representation of a party in matters before the Commission.  As pertinent here, Rule 4 CCR 723-1-1202(a) provides that a party “shall be represented by an attorney at law, currently in good standing before the Colorado Supreme Court or the highest tribunal of another State as authorized in [Colorado Rule of Civil Procedure] 221.1.”  This Rule applies to each attorney who represents a party.  

31. Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 221.1 governs admission pro hac vice in state agency proceedings.  As relevant here, that Rule provides that a state agency, such as the Commission, may permit an out-of-state attorney to appear in a proceeding before it under the same filing requirements as those contained in Colo.R.Civ.P. 221, except that the requirements found in Colo.R.Civ.P. 221(a)(ii), (b)(vi), and (b)(viii) do not apply.  

32. To clarify the situation, the ALJ will order counsel for Blue Diamond to make, on or before August 19, 2009, a filing that states whether Mr. Dyson will represent Blue Diamond in this consolidated proceeding.  If Mr. Dyson will represent Blue Diamond, then the August 19, 2009 filing must establish either that Mr. Dyson is licensed to practice law in Colorado or that he has complied with (or has begun the process required by) Colo.R.Civ.P. 221.1 in order to be granted leave to appear pro hac vice in this matter.  

C. Procedural Schedule and Hearing Dates.  

33. Applicants request three substantive rulings from the Commission:  (a) approve a CPCN for the Project; (b) find to be reasonable specified levels of EMF and noise associated with operation of the Project; and (c) approve a transfer of ownership interest in the Project (as needed) when it is completed.  At this point in time, the Commission intends to issue a single Initial Commission Decision that addresses all of these issues with respect to both Applicants.  
34. As discussed above, the Commission directed the ALJ to consider the procedural schedule in light of the rulings made on July 24, 2009 and the due process that should be afforded to the Parties.  

35. On July 31, 2009, Trinchera Ranch filed a Motion to Extend Procedural Deadlines.  In that filing, Trinchera Ranch asked that the Commission find, pursuant to § 40-6-109.5(4), C.R.S., that extraordinary conditions exist such that 90 days should be added to the time within which the Commission should issue its Initial Commission Decision in this consolidated proceeding.  Trinchera Ranch proposed a procedural schedule and hearing dates that would permit the Commission to issue its decision within the extended time frame (i.e., on or before April 26, 2010).  

36. Newly-admitted intervenors Colo. Open Lands, La Veta, Majors, and Ranchview supported the Trinchera Ranch motion for an extension of the procedural deadlines.
  Each stated that, given the complex nature of the issues, additional time was necessary to allow it sufficient time to participate fully and to prepare for the hearing in this proceeding.  

The Applicants opposed the Trinchera Ranch motion because the lengthy 

37. procedural schedule would hamper Applicants’ ability to have the Project (if approved) in-service by May 31, 2013 and because, in their opinion, Trinchera Ranch had not proven the existence of extraordinary conditions as required by the statute.  Public Service and Tri-State argued that the proceeding was not starting over with the new interventions.  Applicants noted that, to date, a considerable amount of discovery has been conducted and that the discovery would be served on all the newly-admitted intervenors.  In their view, the new parties would not be prejudiced if the Trinchera Motion were denied.  
38. For the reasons stated in its response to the Trinchera Motion for Determinations of Law, Interwest opposed the Trinchera Motion to Extend Procedural Deadlines.  In addition, Interwest argued that publicly-available information has contained references to a San Luis Valley transmission project for years and that one following the issue should have known that the PSCo Application and the Tri-State Application were likely to be filed.  
39. At the prehearing conference, Applicants proposed a procedural schedule and hearing dates that would permit an Initial Commission Decision to issue on or before December 23, 2009.  Under that proposal, answer testimony would be filed on September 4, 2009; no hearings to take public comment would be held; and the evidentiary hearing would be held in mid-October, 2009.
  

40. WRA supported the Applicants’ schedule and the goal of a Commission Initial Decision by December 23, 2009.  

41. OCC and Staff objected to the Applicants’ proposal because several of the proffered dates overlapped with dates in the procedural schedule in PSCo’s pending rate case (Docket No. 09AL-299E) and the proposed hearing dates were close to the hearing dates in the PSCo rate case.  In addition, Oxy stated that the Applicants’ proposal did not provide sufficient time for Intervenors to prepare for this case.  

42. Several parties  -- OCC, Oxy, Pole Canyon, and Staff
 -- urged retention of the procedural schedule in Decision No. R09-0723-I that assumed a Commission Initial Decision by January 26, 2010 (210-day schedule).  They stated that the 210-day schedule fit well with the procedural schedule in the PSCo rate case; that it provided sufficient time for the new intervenors to prepare and, thus, satisfied due process concerns; and that it allowed for consideration of the preferred resource portfolio filing to be made on August 10, 2009 by Public Service in its 2007 Colorado Resource Plan proceeding (Docket No. 07A-447E).  
43. The ALJ will retain the 210-day schedule because it strikes the appropriate balance between moving the proceeding forward without unnecessary delay and the due process that should be afforded to the new intervenors.  Thus, it meets the Commission’s directive.  In addition, the 210-day schedule permits the Intervenors to have, before answer testimony is to be filed, the benefit of the reports to be filed in PSCo’s 2007 Colorado Resource Plan proceeding (Docket No. 07A-447E).
  Further, the 210-day schedule allows for surrebuttal testimony and exhibits and response to post-hearing statements of position, each of which the ALJ believes to be necessary in light of the issues in this case.  Finally, should it develop that additional time is needed, the 210-day schedule permits a further enlargement of time, assuming a finding of extraordinary conditions in accordance with § 40-6-109.5(4), C.R.S.  
44. The ALJ will not adopt the Applicants’ proposed procedural schedule as it does not meet the Commission’s directives and does not allow time for consideration of the reports to be filed in PSCo’s 2007 Colorado Resource Plan proceeding (Docket No. 07A-447E).  

45. The ALJ will deny the Trinchera Ranch Motion to Extend Procedural Deadlines because the case is not starting over with the new interventions; because the new intervenors will have their necessary due process under the 210-day schedule; and because there is a question about whether the Project’s proposed in-service date of May 31, 2013 would be met under the extended schedule.
  
46. The following procedural schedule will be adopted:  (a) on or before September 18, 2009, Intervenors will file answer testimony and exhibits; (b) on or before October 20, 2009, Applicants will file rebuttal testimony and exhibits; (c) on or before October 20, 2009, Intervenors will file cross-answer testimony and exhibits;
 (d) on or before November 2, 2009, Intervenors will file surrebuttal testimony and exhibits; (e) on or before November 6, 2009, Parties will file corrected testimony and exhibits; (f) on or before November 6, 2009, Parties will file prehearing motions; (g) on or before November 6, 2009, Parties will file any stipulation or settlement agreement reached; (h) hearings to take testimony from the public will be held on November 9 and 10, 2009; (i) a final prehearing conference will be held on November 13, 2009; (j) the evidentiary hearing will be held on November 16 through 20 and November 23, 2009; (k) on or before December 11, 2009, Parties will file post-hearing statements of position; and (l) on or before December 21, 2009, Parties will file responses to post-hearing statements of position.  

47. The final prehearing conference will be held if necessary.  If the Parties believe that the final prehearing conference is not necessary, they may move to vacate it.  
48. Through oral testimony presented at the evidentiary hearing, Parties will have an opportunity to address the comments made at the hearings to take public comment.  

49. Applicants will have an opportunity to present sur-surrebuttal at hearing.  
50. The Parties are on notice that, and are advised that, the Commission’s practice is to prohibit what is commonly referred to as “friendly” cross-examination.  This means that a party cannot cross-examine the witness of another party on an issue as to which there is no dispute between the party sponsoring the witness and the party cross-examining the witness.  
51. The Parties are on notice that, and are advised that, although no date is specified, the ALJ expects that motions to strike testimony and exhibits will be filed within seven calendar days after the testimony and exhibits are filed.  Early filing of a motion to strike testimony and exhibits will allow prompt resolution of such a motion and will assist in maintaining the agreed-upon procedural schedule.  
D. Procedures for Hearings to Take Public Comment.  

52. An individual who is an intervenor or a representative of or a member of an intervenor will not be permitted to provide comments at the hearings to take public comment.  Intervenors make their comments through their testimony presented at the evidentiary hearing.  

53. Persons who are members of the Majors Ranch Property Owners Association, Inc. (Majors), will not be permitted to provide comments at the hearings to take public comment.  Majors is an intervenor, is a party, and represents the interests of its members.  As a party, Majors will make its comments through its testimony presented at the evidentiary hearing.  
54. Members of the public making statements will be placed under oath, and their statements will be part of the evidentiary record in this proceeding.  

55. Parties, through their counsel,
 will have an opportunity to ask questions of those making statements.  

56. The hearings to take public comment hearing will be transcribed.  

E. Transcript.  

57. Public Service and Tri-State have agreed to split the cost for a daily transcript of the evidentiary hearing.  They will pay for a transcript of the hearings to take public comment.  

F. Discovery.
  

58. Except as modified by this Order, the procedures and time frames contained in Rule 4 CCR 723-1-1405 govern discovery in this matter.  

59. Discovery may be propounded electronically.  
60. Response to discovery will be served electronically.  Documents that are provided in response to discovery and that cannot be delivered electronically will be served, either by hand delivery or over-night delivery, no later than the response date.  

61. All discovery requests and all responses to discovery that do not contain information claimed to be confidential will be served on all Parties.  

62. All discovery requests and all responses to discovery that contain information claimed to be confidential will be served on all persons who are permitted to receive information claimed to be confidential.  

63. With respect to direct testimony and exhibits:
response time to discovery is ten calendar days, and the last day to serve discovery addressed to direct testimony and exhibits is the day on which answer testimony and exhibits are to be filed.  

64. With respect to answer testimony and exhibits:
response time to discovery is seven calendar days, and the last day to serve discovery addressed to answer testimony and exhibits is the day on which rebuttal testimony and exhibits and cross-answer testimony and exhibits are to be filed.  

65. With respect to rebuttal testimony and exhibits:
response time to discovery is five calendar days, and the last day on which to serve discovery addressed to rebuttal testimony and exhibits is the day on which surrebuttal testimony and exhibits are to be filed.  

66. With respect to cross-answer testimony and exhibits:
response time to discovery is five calendar days, and the last day on which to serve discovery addressed to cross-answer testimony and exhibits is the day on which surrebuttal testimony and exhibits are to be filed.  

67. With respect to surrebuttal testimony and exhibits:

response time to discovery is five calendar days, and discovery addressed to surrebuttal testimony and exhibits must be served within two calendar days of receipt of the surrebuttal testimony.  

68. Discovery requests served at or after 5 p.m. MT will be deemed served on the next business day.  

69. Except in testimony, as an exhibit offered at hearing, or as necessary to support a motion, the Parties will not file discovery requests and responses to discovery with, or provide them to, the Commission.  

70. The Parties will not serve discovery requests and responses to discovery on the ALJ, the Commission Director, the Commission Advisory Staff, or the Commission Advisory Counsel.
  

71. Motions pertaining to discovery may be filed at any time.  Responses will be made in writing unless otherwise ordered.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.  

72. A party that files a motion pertaining to discovery or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

G. Information Claimed to be Confidential.  

73. Information claimed to be confidential will be treated in accordance with Rule 4 CCR 723-1-1100.  

H. Filing and Service, Including Copies to ALJ.  

74. Filing means receipt by the Commission.  Except as provided in Rule 4 CCR 723-1-1204(b) regarding filing by facsimile, a document is not timely filed unless it is received by the Commission on or before the due date.  

75. All filings:  captions and number of copies to be filed with Commission.  Both docket numbers and captions in this consolidated proceeding must appear on all filings, as shown above on this Order.  The primary docket (Docket No. 09A-324E), and its caption, must appear first.  

76. As a result of the consolidation, the filing requirements of Rule 4 CCR 723-1-1204 have been modified.  Parties must file an original and seven copies of filings, and the filings must contain both captions and docket numbers.  It is not necessary to file an original and seven copies in each of the two listed dockets.  
77. Discovery.  See discussion above.  

78. Information claimed to be confidential.  A party that files information claimed to be confidential will file that information in accordance with Rule 4 CCR 723-1-1100.  
79. On the day the information is filed with the Commission, the filing party will provide directly to the ALJ a hard (i.e., paper) copy of the information claimed to be confidential.  This will not reduce the number of copies to be filed with the Commission.  

80. Testimony and exhibits.  The Parties will serve testimony and exhibits by electronic means, with no hard copies except as discussed here.  The copies of the testimony and exhibits served electronically will be scanned in such a way as to ensure that all identifying information (e.g., exhibit numbers and sponsoring witness identification) is clearly shown.  Documents that cannot be delivered electronically will be served, either by hand delivery or over-night delivery, no later than the due date.  

Testimony and exhibits will be filed with the Commission in hard (i.e., paper) 

81. copy.  Each party also will file with the Commission an electronic copy of its testimony and exhibits on a CD ROM in the underlying electronic format.
  

82. On the day the testimony is filed with the Commission, the party will provide directly to the ALJ a hard (i.e., paper) copy of its testimony and exhibits (without a disc).  This will not reduce the number of copies to be filed with the Commission.  
83. In testimony, cross-examination, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

84. Stipulation or settlement agreement.  The Parties will file, in hard (i.e., paper) copy, any stipulation or settlement agreement and any supporting testimony or documents.  The Parties also will file any stipulation or settlement agreement and any supporting documents on a CD ROM in the underlying electronic format.
  

85. On the day a stipulation or settlement agreement is filed with the Commission, the Parties will provide directly to the ALJ a hard (i.e., paper) copy of the stipulation or settlement agreement and the supporting documents.  This will not reduce the number of copies to be filed with the Commission.  
86. Statements of position and responses to statements of position.  Statements of position will be filed with the Commission in hard copy with an accompanying CD-ROM.  The accompanying CD-ROM must conform to the requirements contained in note 13, above.  
87. On the day the statement of position is filed with the Commission, the filing party will provide directly to the ALJ a copy of its statement of position (without disc).  This will not reduce the number of copies to be filed with the Commission.  
88. Responses to statements of position will be filed with the Commission in hard copy with an accompanying CD-ROM.  The accompanying CD-ROM must conform to the requirements contained in note 13, above.  
89. On the day the response is filed with the Commission, the filing party will provide directly to the ALJ a copy of its response to statements of position (without disc).  This will not reduce the number of copies to be filed with the Commission.  
I. Future Filings and Actions by PSCo and Tri-State.  

90. To facilitate electronic service, PSCo and Tri-State prepared a certificate of service for electronic service on those who were parties as of July 3, 2009.  The ALJ will order PSCo and Tri-State to up-date, on or before August 14, 2009, that certificate of service and to provide that up-dated certificate of service for electronic service to the Parties for their use.  
91. The ALJ will order PSCo and Tri-State to file, on or before noon on November 12, 2009, (a) an order of witnesses that includes the witnesses for all Parties; (b) a statement of each scheduling accommodation that will be necessary (e.g., for an out-of-town witness, for a party, for counsel); and (c) an estimate of each party’s cross-examination time for each witness.  The ALJ will order all Parties to cooperate with PSCo and Tri-State so that they can prepare this filing.  
J. Additional Matters and Advisements.  

92. The Parties and their witnesses must refer to a statutory provision by its Colorado Revised Statutes designation.  The Parties and their witnesses will not refer to enacted legislation by its Senate bill number or its House bill number.  

93. The Parties and their witnesses must provide the decision number when referring to a Commission decision.  
94. If an individual who intervenes chooses to proceed pro se (that is, without an attorney) in this matter, then that individual is advised that, and is on notice that, he will be bound by the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of self-representation.  
People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well to civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) ("If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.").  This Commission has held that this standard applies to proceedings before the Commission.  Decision No. C07-1000.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Intervene filed by Blue Diamond Ventures/FreedomWorks Joint Venture, LLC (Blue Diamond), is granted.  Blue Diamond is a party in each of the above-captioned dockets.  

2. The Petition to Intervene filed by Colorado Open Lands, Inc. (Colo. Open Lands), is granted.  Colo. Open Lands is a party in each of the above-captioned dockets.  

3. The Petition to Intervene filed by La Veta, LLC (La Veta), is granted.  La Veta is a party in each of the above-captioned dockets.  

4. The Petition to Intervene filed by Majors Ranch Property Owners Associations, Inc. (Majors), is granted.  Majors is a party in each of the above-captioned dockets.  

5. The Petition to Intervene filed by Ranchview Investments, LLC (Ranchview), is granted.  Ranchview is a party in each of the above-captioned dockets.  

6. The Petition to Intervene filed by Anthony Velarde is granted.  Mr. Anthony Velarde is a party in each of the above-captioned dockets.  

7. The Petition to Intervene filed by Ron D. Velarde is granted.  Mr. Don D. Velarde a party in each of the above-captioned dockets.  

8. On or before August 14, 2009, Public Service Company of Colorado (Public Service) and/or Tri-State Generation and Transmission Association, Inc. (Tri-State), shall update the certificate of service for electronic service on Parties and shall provide that updated certificate of service to the Parties for their use.  

9. A hearing to take public comment in this consolidated proceeding is scheduled as follows:  

DATE:
November 9, 2009  

TIME:
6:00 p.m. and continuing until concluded, 
 
but in no event later than 9:00 p.m.  

PLACE:
Spanish Peaks Library meeting room  

415 Walsen Avenue  

Walsenburg, Colorado  81089  

10. The procedures for hearings to take public comment, stated above, shall govern this hearing to take public comment.  

11. A hearing to take public comment in this consolidated proceeding is scheduled as follows:  

DATE:
November 10, 2009  

TIME:
6:00 p.m. and continuing until concluded, 
 
but in no event later than 9:00 p.m.  

PLACE:
Family Recreation Center  

2222 Old Sanford Road  

Alamosa, Colorado  81101  

12. The procedures for hearings to take public comment, stated above, shall govern this hearing to take public comment.  

13. A prehearing conference in this consolidated proceeding is scheduled as follows:  

DATE:
November 13, 2009  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

14. The evidentiary hearing in this consolidated proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATES: 
November 16 through 20 and November 23, 2009  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

15. The following procedural schedule is adopted:  (a) Intervenor answer testimony and exhibits shall be filed on or before September 18, 2009; (b) Applicants' rebuttal testimony and exhibits shall be filed or before October 20, 2009; (c) Intervenor cross-answer testimony and exhibits shall be filed on or before October 20, 2009; (d) Intervenor surrebuttal testimony and exhibits shall be filed on or before November 2, 2009; (e) corrected testimony and exhibits shall be filed on or before November 6, 2009; (f) prehearing motions (except those pertaining to discovery) shall be filed on or before November 6, 2009; (g) any stipulation or settlement agreement, together with supporting documents, shall be filed on or before November 6, 2009; (h) post-hearing statement of position shall be filed on or before December 11, 2009; and (i) response to post-hearing statements of position shall be filed on or before December 21, 2009.  

16. On or before noon on November 12, 2009, Public Service and/or Tri-State shall make a filing that includes (a) the order of witnesses for all witnesses in this proceeding; (b) a statement of each scheduling accommodation that will be necessary; and (c) an estimate of the length of each party’s cross-examination of each witness.  

17. The Parties shall cooperate with Public Service and Tri-State so that they can prepare the November 12, 2009 filing.  

18. This Order modifies the provisions of Rule 4 Code of Colorado Regulations 723-1-1405 with respect to discovery.  Except as modified by this Order, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  

19. The Motion to Extend Procedural Deadlines is denied.  
20. On or before August 19, 2009, Blue Diamond shall make a filing that states whether Derek A. Dyson, Esquire, will represent Blue Diamond in this consolidated proceeding.  If Mr. Dyson will represent Blue Diamond, then the August 19, 2009 filing must show either that Mr. Dyson is licensed to practice law in Colorado or that he has complied with (or has begun the process required by) Colo.R.Civ.P. 221.1 in order to be granted leave to appear pro hac vice in this matter.  

21. The petitions to intervene submitted by facsimile on July 27, 2009 are under advisement.  A separate Order addressing those petitions shall issue.  

22. The Parties shall make the filings and shall abide by the service and filing requirements in this Order.  

23. The Parties shall provide directly to the Administrative Law Judge the documents discussed above in this Order.  

24. The Parties shall be held to the advisements contained in this Order, in Decision No. R09-0635-I, and in Decision No. R09-0636-I.  

25. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER 
______________________________

Administrative Law Judge
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�  Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary conditions.  


�  Section 40-1-109(1), C.R.S., reflects this when it refers to "such persons, firms, or corporations as the commission may allow to intervene" (emphasis supplied).  


�  All Parties, except Messrs. Anthony and Ron Velarde, are represented by counsel.  As individuals, Messrs. Anthony and Ron Velarde are permitted to appear without counsel to represent their own interests.  Rule 4 CCR 723-1-1201(b)(I).  


�  Mr. Ron Velarde was unsure about the extent of his participation in this proceeding and, thus, expressed no opinion with respect to the issue.  


�  In essence, the Applicants’ proposal was a middle ground between the procedural schedules set out in Decision No. R09-0723-I.  


�  Trinchera Ranch also stated that the 210-day schedule should apply as it was already ordered.  


�  Public Service will file its report on August 10, 2009.  The Independent Evaluator will file its report in two parts:  one on August 10, 2009 and one on August 24, 2009.  Decision No. C09-0824.  Under the 210-day schedule, answer testimony is to be filed no later than September 18, 2009.  


�  In this regard, the ALJ notes that the U.S.D.A. Rural Utilities Service (RUS) process under the National Environmental Policy Act and § 106 of the National Historic Preservation Act already is underway.  The fact that the RUS process will go forward at the same time as this consolidated proceeding reduces the ALJ’s concern about meeting the Project’s proposed in-service date.  Further, the fact that the ALJ notes some question about the ability to meet the in-service date is not, and is not intended to be, an indication or finding that extending the date for an Initial Commission Decision beyond January 26, 2010, in fact, will affect the May 31, 2013 in-service date.  


�  Cross-answer testimony may respond only to the answer testimony of other Intervenors.  


�  Messrs. Velarde each can ask questions without counsel.  


�  For purposes of this discussion only, discovery includes Staff audit and responses to Staff audit.  


�  These individuals are Mana Jennings-Fader, Doug Dean, Becky Quintana, John Reasoner, and Mariya Barmak, respectively.  


�  For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (e.g., Excel, Word, WordPerfect) whenever possible.  All spreadsheets must have the various cell formulas or links left intact (i.e., cell formulas should not be converted to values).  To the extent exhibits cannot be provided in an executable electronic format or in instances where a party is concerned about information that can be extracted for such a format, a word searchable Adobe Acrobat PDF format is acceptable.  A listing of exhibits must be included and must identify those exhibits that are not provided in an executable electronic format.  To minimize the size and to allow electronic text searches of the PDF files, all files must be generated from the electronic base format where possible; however, a file may be generated as a scanned image if the base document is not available electronically.  


�  Supporting documents include prefiled testimony in support of the stipulation.  See note 13, supra, with respect to formatting.  
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