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I. statement  

1. On June 5, 2009, U.S. Army Garrison, Fort Carson (Applicant), filed a verified Application for an order authorizing the modification and expansion of an existing at-grade crossing in unincorporated El Paso County, Colorado.  That filing commenced this docket.  

2. On June 19, 2009, the Commission gave public Notice of the Application Filed; established an intervention period; and established a procedural schedule.  This Order will vacate that procedural schedule.  

3. On July 9, 2009, BNSF Railway Company (BNSF) intervened of right in this proceeding.  BNSF neither opposes nor contests the granting of the Application.  

4. On July 13, 2009, the City of Colorado Springs, Colorado (City) intervened of right in this proceeding.  The City objects to and opposes the granting of the Application and requests a hearing in this matter.  

5. The intervention period has expired.  Review of the Commission file in this docket reveals that no other person has filed an intervention of right or a motion for leave to intervene.  

6. BNSF and the City, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  The Parties are represented by counsel.  

7. By Minute Order dated July 29, 2009, the Commission deemed the Application complete on July 29, 2009.  Pursuant to § 40-6-109.5, C.R.S., absent an enlargement of time by the Commission or Applicant's waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from that date (i.e., February 24, 2010).
  

8. By Minute Order dated July 29, 2009, the Commission assigned this docket to an Administrative Law Judge (ALJ).  

9. It is necessary to schedule a hearing, to establish a procedural schedule, and to discuss discovery and other matters.  To do so, a prehearing conference will be held on August 14, 2009.  

At the prehearing conference, the Parties must be prepared to discuss whether the testimony in this proceeding should be presented through written question-and-answer testimony that is prefiled
 or should be presented through oral testimony that is given during the hearing.  If 

10. the testimony is to be presented orally at hearing, then, for each witness (except a witness offered in rebuttal), a detailed summary of testimony will be filed.
  Resolution of this issue will influence the procedural schedule.  

11. At the prehearing conference, the Parties must be prepared to discuss the following:  (a) the date by which Applicant will file its written question-and-answer direct testimony (or a detailed summary of its direct testimony) and copies of the exhibits it will offer in its direct case; (b) the date by which each intervenor will file its written question-and-answer answer testimony (or a detailed summary of its answer testimony) and copies of the exhibits it will offer in its case; (c) assuming question-and-answer testimony is prefiled, the date by which Applicant will file its rebuttal testimony and exhibits;
 (d) the date by which each party will file its corrected written question-and-answer testimony and exhibits or will file its updated detailed summary of testimony; (e) the date by which each party will file its prehearing motions;
 (f) the date for a final prehearing conference, if one is necessary; (g) the date by which the Parties will file any stipulation reached;
 (h) the date(s) for the evidentiary hearing;
 and (i) whether the Parties wish to make oral closing statements at the conclusion of the evidentiary hearing or to file written post-hearing statements of position.  If Parties wish to file written statements of position, then a date for that filing will be necessary.  

In considering a procedural schedule and evidentiary hearing date(s), and 

12. assuming the Applicant does not waive § 40-6-109.5, C.R.S., the Parties must take into consideration the date by which a Commission decision on the Application should issue (i.e., February 24, 2010).  Taking into consideration the ALJ's schedule and allowing adequate time for a recommended decision, exceptions to the recommended decision, response to exceptions, and a Commission decision on exceptions, the hearing must be concluded no later than November 13, 2009.  

13. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 are not sufficient.  

14. At the prehearing conference, a party may raise any additional issue.  

15. The ALJ expects the Parties to come to the prehearing conference with proposed dates, including hearing date(s), for the procedural schedule.  The Parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) that are acceptable to all Parties.  

16. If the Parties can reach agreement on a procedural schedule, they may file the proposed procedural schedule and a motion to vacate the prehearing conference.  If the Parties elect to file such a motion, the motion must be filed on or before noon on August 12, 2009.  

17. The Parties are advised that, and are on notice that, the ALJ expects the Parties to be familiar with, and to abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

18. The Parties are advised that, and are on notice that, filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed with the Commission in a timely manner.  

19. The Commission has a voluntary program that allows filings to be made electronically.  The Parties are advised that, and are on notice that, use of the voluntary electronic filing program is not filing with the Commission.  All filings must be made by hard (that is, paper) original and copies.  

II. ORDER  
A. It Is Ordered That:  
1. BNSF Railway Company is a party in this proceeding.  

2. The City of Colorado Springs, Colorado is a party in this proceeding.  

3. The procedural schedule established in the Notice of Application Filed dated June 19, 2009 is vacated.  

4. A prehearing conference in this matter is scheduled as follows:  

DATE:
August 14, 2009  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

5. At the prehearing conference, the Parties shall be prepared to discuss the matters set out above.  

6. The prehearing conference may be vacated if the Parties file a motion that comports with ¶ I.16, above.  

7. The Parties shall be held to the advisements in this Order.  

8. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
_____________________________

Administrative Law Judge
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� Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary circumstances.  


�  If testimony is prefiled, then the witness stands cross-examination on that testimony.  If testimony is prefiled, then rebuttal testimony is prefiled.  


�  The detailed summary of testimony will include at least the following:  witness’s name; witness’s address; witness’s business telephone number; and detailed disclosure of the content of the testimony, of the background of the witness, and of the witness’s conclusions or recommendations (and the basis for each conclusion or recommendation).  


�  If question-and-answer testimony is not prefiled, then no summary of rebuttal testimony need be filed.  


�  This date can be no later than seven calendar days before the first day of hearing.  


�  This date can be no later than three business days before the first day of hearing.  


� The length of the hearing will depend, to a large degree, on whether testimony is prefiled.  


�  These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc� and may be obtained in hard copy from the Commission's Records Management Unit.  
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