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I. STATEMENT
1. This matter comes before the Commission for consideration of an application requesting authority to construct a new grade separated crossing on the Union Pacific Railroad Company (UPRR) in Fraser, Colorado and abolish an existing at-grade crossing in Winter Park, Colorado filed jointly by the Towns of Fraser and Winter Park, State of Colorado on November 7, 2005. 
2. This docket, with consent of all parties, has now been pending approaching four years.  No later than October 2006, the parties reported regarding settlement efforts.  On or about December 26, 2006, the parties reached a tentative settlement agreement.  Several subsequent extensions of time were granted to delay proceedings.
3. In light of the fact that there had been no demonstrable progress in the matter, a prehearing conference was conducted in October 2007.  It became clear during the course of the conference that the reported settlement was not complete and that no part of the settlement could be finalized.  
4. After further extensions, the parties filed proposed hearing dates and a hearing was again scheduled.

5. In March 2008, the administrative law judge informally contacted the parties regarding scheduling matters.  In the course of the inquiry, the undersigned understood that a settlement in principle had been reached among the parties.  The scheduled hearing was vacated.

6. After subsequently conducting prehearing conferences to monitor the status of the proceeding, parties were ordered to file quarterly status reports as to the progress of the proceeding.  Decision No. R08-1027-I.

7. In compliance with Decision No. R08-1027-I, status reports were filed in October 2008, January 2009, and April 2009.  Generally, there are reports of meetings and ongoing issues and/or concerns.  
8. The April report indicated that a supplemental report would be filed on or before May 26, 2009.  No such supplement was timely filed. 
9. Over the course of the proceeding, various reports of settlement negotiations and agreement have been made, yet there is no demonstrable indication of any actual agreement, much less finalization thereof for filing with the Commission for approval.

10. On or about July 31, 2009, the parties filed a status report dated June 1, 2009.
  The parties report an agreed upon “definitive schedule of activities calculated to result in a negotiated settlement.”  Finally, the parties now request that the frequency of status reports be modified to semi-annual reporting.

11. It is painfully clear that the parties have not agreed upon resolution of the proceeding.  This docket has been pending approach four years.  Two and a half years ago a settlement was reported, which obviously was not completed.  For almost three years, the parties have reported a desire to mitigate litigation costs to further settlement efforts.

12. The requirement to file status reports will be vacated; however, Applicants will be ordered to show cause why this matter should not be dismissed without prejudice for failure to prosecute the application filed.  Applicants should precisely address progress since the last status report and the resulting harm from dismissal of the application without prejudice.
II. ORDER
A. It Is Ordered That:  
1. The requirement to file quarterly status reports, as ordered by Decision No. R08-1027-I, is vacated.

2. Within ten days of the effective date of this decision, Applicant Towns of Fraser and Winter Park, State of Colorado are ordered to show cause as to why the above-captioned application should not be dismissed without prejudice.

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge



G:\order\R09-0829-I_05A-475R.doc:lp






� A courtesy copy of the filing was provided to the ALJ on or about June 1, 2009; however, it was not filed until July 31, 2009. 
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