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I. statement  

1. On July 21, 2008, Kipling Ridge Metropolitan District (District or Applicant) filed an Application in which the District seeks authority to construct improvements to an existing at-grade railroad crossing located at Miller Street in the City of Wheat Ridge, Colorado (Miller Street Application).  This filing commenced Docket No. 08A-321R (Miller Street Docket).  

2. On July 21, 2008, the District filed an Application in which the District seeks authority to construct improvements to an existing at-grade railroad crossing located at Lee Street in the City of Arvada, Colorado (Lee Street Application)  This filing commenced Docket No. 08A-322R (Lee Street Docket).  

3. The Commission gave public notice of the two Applications.  

4. BNSF Railway Company (BNSF), the City of Arvada (Arvada), the City of Wheat Ridge (Wheat Ridge), and the Regional Transportation District (RTD) intervened.  Collectively, these are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. By Decision No. C08-0954, the Commission deemed the two Applications complete; consolidated the two dockets; and assigned the consolidated proceeding to an Administrative Law Judge (ALJ).  Applicant subsequently waived the provisions of § 40-6-109.5, C.R.S., although it seeks a determination on the Applications as quickly as possible.  Decision No. R09-0063-I.  
6. The evidentiary hearing in the consolidated proceeding was held on January 8 and 9, 2009.  A hearing to take public comment on the Miller Street Application and the Lee Street Application was held on January 8, 2009.  
7. The remainder of this Order addresses the Lee Street Application only.  

8. The ALJ closed the evidentiary record in the consolidated proceeding at the conclusion of the evidentiary hearing.  By this Order, the ALJ will reopen the evidentiary record for the sole purpose of receiving additional evidence with respect to the possible closing of the Lee Street crossing.  
9. By Recommended Decision No. R09-0435 (Recommended Decision), as pertinent here, the ALJ denied the Lee Street Application.  The ALJ found that, with respect to the Lee Street crossing, she could not adopt BNSF’s recommendation that the crossing be closed because the notice requirements of Rule 4 Code of Colorado Regulations (CCR) 723-7-7208(c) had not been met.  

10. Applicant and Arvada took exception to the Recommended Decision with respect to the denial of the Lee Street Application.  BNSF responded to those exceptions.  
11. By Decision No. C09-0735, after consideration of the exceptions and response, the Commission remanded the Lee Street Application to the ALJ, with directions, as follows:  

 
We find it difficult to consider the issue of whether the Lee Street crossing should be improved without addressing the issue of whether this crossing should be closed.  The two issues are inextricably intertwined.  We find that the issue of whether the Lee Street crossing should be closed should logically be resolved first and the issue of whether it should be improved, if not moot as a result of the closure decision, should be resolved second.   

 
Even though Kipling Ridge, the applicant in this docket, did not request that the Lee Street crossing be closed, the Commission may consider issues beyond those brought before it, in certain circumstances.  On our own motion, we therefore remand the proceeding back to the ALJ to issue an appropriate notice regarding potential closure of the Lee Street crossing.  Out of abundance of caution, we also direct the ALJ to hold a new public comment hearing on the issue of closure.  Finally, we direct the ALJ to rule on whether the Lee Street crossing should be closed and, if not, whether it should be improved.  
Id. at ¶¶ 18-19 (emphasis supplied).  

12. By this Order, the ALJ addresses the remanded Lee Street Application and the Commission’s directions.  
13. First, the ALJ will order BNSF to post, no later than August 14, 2009, the notice of proposed closure of the Lee Street crossing.  The content of the posted notice must comply with this Order.  In addition, BNSF must file the affidavit discussed in ¶ 15, below.  
14. Second, with respect to the content of the posted notice of the potential closure of the Lee Street crossing, the ALJ has reviewed the language of Rule 4 CCR 723-7-7208(c).  The Rule language presumes that an application has been filed for authority to close a crossing.  In this case, however, the Commission on its own motion has directed consideration of the issue of closing the Lee Street crossing; and, as a result, some of the Rule language is inapplicable in this situation.  
15. Thus, on her own motion, the ALJ will order a variance from the language of Rule 4 CCR 723-7-7208(c) and Rule 4 CCR 723-7-7208(c)(I).  The following shall apply in lieu of the language in Rule 4 CCR 723-7-7208(c) and Rule 4 CCR 723-7-7208(c)(I):  

 
BNSF shall post the notice of the closing on both sides of the trackage of the Lee Street crossing.  The notice shall be posted at the crossing for 30 days.  Within five business days of posting the notice, BNSF shall file a written affidavit stating the date on which the notice was posted at the Lee Street crossing and shall attach to that affidavit a copy of the notice posted at the Lee Street crossing.  
 
The notice shall contain, at a minimum, the following information:  

 
a.
The title:  Notice of Proposed Closing of This Crossing.  
 
b.
A statement that, in consolidated Dockets No. 08A-321R and No. 08A-322R, the Commission is considering whether to close the Lee Street crossing.  

 
c.
The U.S. Department of Transportation National Crossing Inventory number of the Lee Street crossing.  
 
d.
The current and correct address of the Commission.  
 
e.
A statement that interested persons have the right to appear and to make a statement on the issue of closing the Lee Street crossing at the hearing to take public comment to be held on September 17, 2009, beginning at 6 p.m., at the Commission’s offices.  

16. There is no variance necessary with respect to the provisions of Rule 4 CCR 723-7-7208(c)(II) and Rule 4 CCR 723-7-7208(c)(III).  Those requirements apply as written to the notice that BNSF will post at the Lee Street crossing.  
17. Third, the ALJ will schedule a hearing to take public comment with respect to closing the Lee Street crossing.  The hearing to take public comment will be held on September 17, 2009 and will begin at 6:00 p.m. and continue until concluded (but in no event later than 9:00 p.m.).  

18. These are the procedures to be followed at the hearing to take public comment:  The hearing to take public comment will be transcribed.  Members of the public making statements will be placed under oath, and their statements will be part of the evidentiary record in this proceeding.  Parties, through their counsel, will have an opportunity to ask questions of those making statements.  
19. The ALJ finds that the Parties had ample opportunity at the evidentiary hearing to present testimony and other evidence addressing the appropriateness of closing the Lee Street crossing.  Thus, the ALJ will not schedule additional evidentiary hearings on the issue.  

20. Because the statements made at the hearing to take public comment will be part of the evidentiary record, the ALJ finds that the Parties should be given an opportunity to address the comments from the public regarding closing the Lee Street crossing.  Thus, the Parties will have an opportunity, through written submissions, to address the comments made at the hearing to take public comment.  The Parties will file their written submissions on or before September 30, 2009.  See Ordering Paragraph No. 6, below.  
II. ORDER  
A. It Is Ordered That:  
1. The evidentiary record in the consolidated proceeding is reopened for the sole purpose of receiving additional evidence with respect to the possible closing of the Lee Street crossing.  The additional evidence will consist of (a) comments made during the hearing to receive public comment scheduled by this Order and (b) written submissions that are filed on or before September 30, 2009 and that comply with Ordering Paragraph No. 6, below.  

2. On or before August 14, 2009, BNSF Railway Company shall post a notice of proposed closing at the Lee Street crossing in Arvada, Colorado.  The notice shall comply with the provisions of this Order at ¶¶ I.15 and I.16.  
3. For purposes of the notice to be posted by BNSF Railway Company, the Administrative Law Judge orders variance from Rule 4 Code of Colorado Regulations 723-7-7208(c) and Rule 4 Code of Colorado Regulations 723-7-7208(c)(I), as set out above in ¶ I.15.  

4. BNSF Railway Company shall file an affidavit as required by ¶ I.15, above.  

5. A hearing to receive public comment on the issue of closing the Lee Street crossing shall be held in this consolidated proceeding on the following date, at the following time, and in the following location:  

DATE:

September 17, 2009  

TIME:

6:00 p.m. and continuing until concluded, 


   but in no event later than 9:00 p.m.  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

6. The hearing to take public comment shall be conducted as set forth above.  

7. On or before September 30, 2009, a party that wishes to do so shall file its written submission to address the comments made at the September 17, 2009 hearing to take public comment.  The written submission shall be limited to addressing the comments made at that hearing to take public comment and shall address only the possible closing of the Lee Street crossing.  
8. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

Administrative Law Judge
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