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I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) for its San Luis Valley-Calumet-Comanche transmission project (Project); findings with respect to electromagnetic fields (EMF) and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (Tri-State Application).  That filing commenced Docket No. 09A-324E (Tri-State Docket).  

2. On May 14, 2009, Public Service Company of Colorado (Public Service or PSCo) filed an Application for a CPCN for the Project; findings with respect to EMF and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (PSCo Application).  That filing commenced Docket No. 09A-325E (PSCo Docket).  

3. The Commission assigned the PSCo Docket and the Tri-State Docket to an Administrative Law Judge (ALJ) but determined that it will issue an Initial Commission Decision in these proceedings.  

4. Following Commission-issued notice, numerous persons intervened in this proceeding.  Decision No. R09-0723-I.  

5. By operation of Commission rule, on June 30, 2009, both the Tri-State Application and the PSCo Application were deemed complete within the meaning of § 40-6-109.5, C.R.S.  By Decision No. R09-0635-I, the ALJ enlarged the time for Commission decision in the Tri-State Docket.  By Decision No. R09-0636-I, the ALJ enlarged the time for Commission decision in the PSCo Docket.  

6. The ALJ held a combined prehearing conference on June 26, 2009.  Following that prehearing conference, as pertinent here, the ALJ issued Decision No. R09-0723-I in which, inter alia, the ALJ consolidated the dockets and established alternative procedural schedules.
  Pursuant to Decision No. R09-0723-I and pending further order, the procedural schedule that assumes an Initial Commission Decision no later than November 10, 2009 is in effect.  

A. Additional Requests to Intervene.  

7. On June 30, 2009, as pertinent here, Public Service and Tri-State filed a Joint Motion for Leave to Publish Notice in Newspaper of General Circulation; Allow for Certain Late-Filed Petitions to Intervene (Publication Motion).  The ALJ granted (in part) the Publication Motion and extended, to and including July 27, 2009, the intervention period in the consolidated proceeding.  Decision No. R09-0743-I.  

8. On July 21, 2009, Majors Ranch Property Owners Association, Inc. (Majors), filed a Petition to Intervene in this consolidated proceeding.  Majors opposes the Project and is represented by counsel.  The certificate of service appended to the petition shows service on Public Service, Tri-State, and others.  

9. On July 24, 2009, Anthony Velarde of Walsenburg, Colorado filed a Petition to Intervene in this consolidated proceeding.  Mr. Velarde opposes the Project and is not represented by counsel.  No certificate of service is appended to the petition.  

10. On July 24, 2009, Ron D. Velarde of Grand Junction, Colorado filed a Petition to Intervene in this consolidated proceeding.  Mr. Velarde opposes the Project and is not represented by counsel.  No certificate of service is appended to the petition.  

11. On July 27, 2009, Blue Diamond Ventures/Freedom Works Joint Venture, LLC (Blue Diamond), filed a Motion to Intervene in this consolidated proceeding.  Blue Diamond does not state whether it opposes or contests either Application.  Blue Diamond is represented by counsel.  The certificate of service appended to the motion shows no service on Public Service, Tri-State, or any other party.  

12. On July 27, 2009, Colorado Open Lands, Inc. (Colo. Open Lands), filed a Petition to Intervene in this consolidated proceeding.
  Colo. Open Lands opposes the Project and is not represented by counsel.  The certificate of service appended to the petition shows service on Public Service, Tri-State, and others.  

13. On July 27, 2009, Ranchview Investments, LLC (Ranchview) and La Veta, LLC (La Veta), filed a Petition to Intervene in this consolidated proceeding.  Ranchview and La Veta oppose the Project and are represented by counsel.  No certificate of service is appended to the petition.  

14. By facsimile transmission received on July 27, 2009, the following individuals each filed a Petition to Intervene in this consolidated proceeding:  William De Leeuw of Walsenburg, Colorado;
 Thomas M. Doerk of La Veta, Colorado, Edward Dur___ of San Clemente, California;
 Dennis Francis of Walsenburg, Colorado; Chase Freismuth of Walsenburg, Colorado; Polly H. Harris of Walsenburg, Colorado; Gene and Penny Harrison of La Veta, Colorado; Lavateres Hendricks of Walsenburg, Colorado;
 Karen and Ronald Horner of Walsenburg, Colorado;
 Mildred E. Horner of Walsenburg, Colorado; Karen Knutsen of Walsenburg, Colorado; Marlene Leet of Walsenburg, Colorado;
 Jimmy and Tracy McCay of Walsenburg, Colorado; Kevin Neguette of Walsenburg, Colorado;
 Don W. Pollet of Walsenburg, Colorado; and Leland V. Tousley of Walsenburg, Colorado.
  No certificate of service is appended to any of the listed petitions.  As of the date of this Order, no paper copy of any of the listed petitions has been filed with the Commission.  

15. As stated above, a number of the requests to intervene have no certificate of service appended to them.  Accordingly, pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1205(d), the ALJ presumes “that the [referenced] document[s have] not been served on omitted parties or counsel of record.  This presumption may be overcome by evidence of proper service.”  

16. For purposes of this Order only and unless the context indicates otherwise, reference to Intervenors is to both those who are listed as intervenors in Decision No. R09-0723-I and those who filed to intervene by July 27, 2009,
 collectively.  For purposes of this Order only and unless the context indicates otherwise, reference to Parties is to Applicant and Intervenors, collectively.  

17. By this Order, the ALJ will shorten response time to the requests to intervene.  Response time will be shortened to the prehearing conference scheduled by this Order.  Response may be made orally at the prehearing conference.  

18. By this Order, the ALJ will shorten response time to any motion seeking permission to intervene late.  Response time will be shortened to the prehearing conference scheduled in this Order.  Response may be made orally at the prehearing conference.  

B. Representation of Colorado Open Lands.  

19. The following discussion regarding representation assumes that Colo. Open Lands is permitted to intervene in this consolidated proceeding.  

20. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found that, unless an exception applies, a party must be represented by counsel in an adjudicatory proceeding.  In addition, the Commission has held that, if a party does not establish that an exception applies to it, then there are two consequences:  first, filings made by a non-attorney on behalf of the party are void and of no legal effect; and, second, a non-attorney may not represent the party in a Commission adjudicative proceeding.  

21. This is an adjudicative proceeding before the Commission.  

22. Colo. Open Lands is a Colorado corporation, seeks to be a party in this consolidated proceeding, and is not represented by an attorney in this consolidated proceeding.  

23. If Colo. Open Lands wishes to be represented in this matter by an individual who is not an attorney, then Colo. Open Lands has the burden to prove to the Commission that it is entitled to proceed in this case without an attorney.  To prove that it may proceed without an attorney, Colo. Open Lands must do the following:  First, Colo. Open Lands must establish that it is a closely-held entity, which means that it has no more than three owners.
  Section 13-1-127(1)(a), C.R.S.  Second, Colo. Open Lands must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely-held entity before the Commission only if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the officer’s authority to represent the closely-held entity.
  

24. At the prehearing conference scheduled by this Order, Colo. Open Lands must be prepared either to show cause why Rule 4 CCR 723-1-1201 does not require it to have counsel in this matter or to have its lawyer
 enter an appearance in this consolidated proceeding no later than the prehearing conference.  
25. If Colo. Open Lands elects to show cause, then, not later than the prehearing conference scheduled by this Order, Colo. Open Lands must show cause why Rule 4 CCR 723-1-1201 does not require it to be represented by an attorney in this consolidated proceeding.  To show cause, Colo. Open Lands must file a verified (i.e., sworn) statement:  (a) that establishes that Colo. Open Lands is a closely-held entity as defined above; (b) that establishes that the amount in controversy in this matter does not exceed $10,000 (including a statement explaining the basis for that assertion); (c) that identifies the individual whom Colo. Open Lands wishes to have as its representative in this matter; (d) that establishes that the identified individual is an officer of Colo. Open Lands; and (e) that, if the identified individual is not an officer of Colo. Open Lands, has appended to it a resolution from Colo. Open Lands’ Board of Directors that specifically authorizes the identified individual to represent Colo. Open Lands in this matter.  

26. Colo. Open Lands is advised that, and is on notice that, if it fails either to show cause or to have its attorney file an entry of appearance no later than the prehearing conference scheduled by this Order, then the ALJ will order Colo. Open Lands to obtain counsel in this consolidated proceeding.  

27. Colo. Open Lands is advised that, and is on notice that, if the ALJ orders it to obtain counsel, Colo. Open Lands will not be permitted to proceed in this consolidated proceeding without an attorney.  

C. Status of Counsel for Blue Diamond.  

28. The following discussion regarding Mr. Dyson assumes that Blue Diamond is permitted to intervene in this consolidated proceeding and further assumes that Mr. Dyson wishes to represent Blue Diamond in this matter.  

29. Review of the Application reveals that Blue Diamond is represented by two counsel:  Messrs. Derek A. Dyson and Seth T. Lucia.  

30. Based on the ALJ’s review of the Colorado Supreme Court website and the signature block on the Blue Diamond Motion to Intervene, it appears that Mr. Lucia is an attorney in good standing in Colorado.  

31. Based on the ALJ’s review of the Colorado Supreme Court website and the filings in this consolidated proceeding, it appears that Mr. Dyson is not an attorney licensed to practice in Colorado and that he has not moved for admission pro hac vice in this matter.  

32. Rule 4 CCR 723-1-1201 governs attorney representation of a party in matters before the Commission.  As pertinent here, Rule 4 CCR 723-1-1202(a) provides that a party “shall be represented by an attorney at law, currently in good standing before the Colorado Supreme Court or the highest tribunal of another State as authorized in [Colorado Rule of Civil Procedure] 221.1.”  This Rule applies to each attorney who represents a party.  

33. Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 221.1 governs admission pro hac vice in state agency proceedings.  As relevant here, that Rule provides that a state agency, such as the Commission, may permit an out-of-state attorney to appear in a proceeding before it under the same filing requirements as those contained in Colo.R.Civ.P. 221, except that the requirements found in Colo.R.Civ.P. 221(a)(ii), (b)(vi), and (b)(viii) do not apply.  

34. If Mr. Dyson intends to represent Blue Diamond in this consolidated proceeding, then, at the prehearing conference scheduled by this Order, Mr. Dyson must be prepared to establish either that he is licensed to practice law in Colorado or that he has complied with (or has begun the process required by) Colo.R.Civ.P. 221.1 in order to be granted leave to appear pro hac vice in this matter.  

D. Prehearing Conference.  

35. On July 6, 2009, and as pertinent here, Intervenors Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC (Trinchera Ranch), filed a Motion for Determinations of Law (Trinchera Ranch Motion).  By that filing, Trinchera Ranch requested a determination that, as a matter of law, Public Service did not file the PSCo Application for a CPCN for the Project in accordance with § 40-2-126(2)(b), C.R.S., and that, as a result, the provisions of § 40-2-126(4), C.R.S., do not apply to the PSCo Application for a CPCN.  

36. Response time to the Trinchera Ranch Motion was shortened, and a reply was permitted.  Decision No. R09-0736-I.  

37. Five responses to the Trinchera Ranch Motion were filed.  Trinchera Ranch filed a reply to the responses.  

The Commission met on July 24, 2009 to consider the Trinchera Ranch Motion, the responses, and the reply.  As the ALJ understands the Commission decision,
 the Commission determined that Public Service did not file the PSCo Application in accordance with § 40-2-126, C.R.S., with the result that the provisions of § 40-2-126(4), C.R.S., do not apply.  The Commission also determined that, if possible, it will issue one Initial Commission Decision 

38. that will address all aspects of the PSCo and Tri-State Applications (i.e., the requested CPCNs, the requested findings on reasonableness of EMF and noise levels associated with the Project, and the requested approval of ownership interest transfer as needed when the Project is completed).
  Finally, the Commission reviewed the alternative procedural schedules in Decision No. R09-0723-I and observed that a procedural schedule that would allow the Commission to issue an Initial Commission Decision sooner than January 26, 2010 may be possible.  

39. The Commission did not order that the shorter (i.e., 180-day) procedural schedule be maintained irrespective of the applicability of § 40-2-126, C.R.S.  The Commission did not create a new procedural schedule or modify the existing alternative procedural schedules.  The Commission did state its preference that there be, if possible, a procedural schedule that would both provide due process to the Parties and allow an Initial Commission Decision to issue sooner than the end of January, 2010.  The Commission left the determination of the procedural schedule to the discretion of the ALJ.  

40. It appears to the ALJ that neither of the existing alternative procedural schedules meets the Commission’s stated criteria.  In addition, the recently-filed requests to intervene, if granted, will add additional parties to this consolidated proceeding.  Those parties have not had an opportunity to participate in discussions about the procedural schedule (including hearing dates) and related procedural matters.  They must be allowed that opportunity, and the opportunity must be meaningful.   

41. For these reasons, the ALJ will schedule an August 4, 2009 prehearing conference in this consolidated proceeding.  

42. At the prehearing conference, the Parties must be prepared to address the requests to intervene.  

43. At the prehearing conference, and assuming that it is permitted to intervene, Colo. Open Lands must be prepared to address whether it must be represented by counsel, as discussed above.  

44. At the prehearing conference, assuming that Blue Diamond is permitted to intervene and assuming that Mr. Dyson wishes to represent Blue Diamond in this proceeding, Mr. Dyson must be prepared to address his representation of Blue Diamond, as discussed above.  

At the prehearing conference, the Parties must be prepared to discuss, in light of the Commission’s decision on the Trinchera Ranch Motion, a new procedural schedule -- one that will satisfy the Commission directions, discussed above.  The Parties must be prepared to discuss the following:  (a) date by which each intervenor will file its answer testimony and exhibits; (b) date by which Applicants will file their rebuttal testimony and exhibits; (c) date by which each intervenor will file cross-answer testimony and exhibits;
 (d) date by which each party will file its corrected testimony and exhibits; (e) date by which each party will file its prehearing motions;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) date by which the Parties will file any stipulation reached;
 (h) dates for the evidentiary hearing;
 (i) date by which each party will file its post-hearing 

45. statement of position; and (j) date by which responses to post-hearing statements of position will be filed.  

46. The procedural schedule for this consolidated proceeding must take into consideration the filing dates and hearing dates established by the Commission in Docket No. 09AL-299E, Public Service’s rate case.
  In addition, the procedural schedule must permit the Commission to issue, not later than January 26, 2010, an Initial Commission Decision addressing all issues in this proceeding.
  Finally, the procedural schedule must allow the Commission time -- approximately five weeks from the date on which responses to post-hearing statements of position are filed -- within which to decide the issues and to write the Initial Commission Decision.  

47. At the June 26, 2009 prehearing conference, several intervenors expressed strong support for the Commission’s holding two hearings to take public comment on the Project:  one to be held in Walsenburg, Colorado and one to be held in Alamosa, Colorado.  Based on that strong support, the ALJ determined that hearings to take public comments would be held as requested.  

Since that prehearing conference, there have been developments that may affect whether hearing to take public comments should be held in this consolidated proceeding.  First, as discussed above, requests to intervene have been filed by numerous individuals who are or may be affected by the Project.  Second, the USDA Rural Utilities Service, in coordination with PSCo and Tri-State, has scheduled a series of public scoping meetings/workshops on the Project and the proposed alternative corridors/routes.  These meetings/workshops will begin the 

48. federal environmental review process for the Project and will contribute to the development of the Environmental Assessment that will evaluate potential impacts from the Project’s alternative transmission corridors/routes.  Among the locations at which the scoping meetings/workshops will be held are Alamosa, Colorado (on August 18, 2009) and Walsenburg, Colorado (on August 19, 2009).  

49. At the prehearing conference, in light of these developments, the Parties should be prepared to discuss the reasons for, and the need for, hearings to take public comment and, if the hearings are needed, the dates for such hearings.  

50. At the prehearing conference, the Parties should be prepared to discuss whether the provisions of Decision No. R09-0723-I as to discovery, filing, and service should be changed.  

51. At the prehearing conference, a party may raise any other issue.  

52. The ALJ encourages the Parties to present, if possible, a procedural schedule and hearing dates that are satisfactory to all Parties.  The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the prehearing conference.  The ALJ requests that Public Service and Tri-State coordinate the discussion.  

E. Advisements.  

53. With respect to filings made in this consolidated proceeding, the ALJ calls the Parties’ attention to the requirement of Rule 4 CCR 723-1-1202(e) that    

[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney's address, telephone number, email address, facsimile number, and attorney registration number.  A pleading of a party not represented by an attorney shall be signed by a person with authority to bind the party, and shall state the person’s title, address, and telephone number.  

(Emphasis supplied.)  The Parties are advised that, and are on notice that, the ALJ expects future filings to comply with this requirement and with the other requirements found in Commission rules pertaining to filings made with the Commission.  The Parties are advised that, and are on notice that, the ALJ will not consider filings that do not comply with the requirements governing form and content of filings, and other requirements found in Commission rules pertaining to filings, made with the Commission.
  

54. Persons who are permitted to proceed pro se (that is, without an attorney) in this matter are advised that, and are on notice that, they will be bound by the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well to civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) ("If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.").  This Commission has held that this standard applies to proceedings before the Commission.  Decision No. C07-1000.  

55. The Parties are advised that, and are on notice that, the ALJ expects the Parties to be familiar with, and to abide by, the Commission’s Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.state.co.us/puc and may be obtained in hard copy from the Commission’s Records Management Unit.  

II. ORDER  
A. It Is Ordered That:  
1. A prehearing conference in this matter is scheduled as follows:  

DATE:
August 4, 2009  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

2. Those attending the prehearing conference shall be prepared to discuss the matters set forth above.  

3. Failure to attend or to participate in the prehearing conference shall be deemed a waiver of objection to the decisions made, the procedural schedule established, and the hearing dates established at the prehearing conference.  

4. The Parties shall consult prior to the prehearing conference with respect to the matters set forth above.  Public Service Company of Colorado and Tri-State Generation and Transmission Association, Inc., are requested to coordinate the discussion.  

5. Response time to requests to intervene (whether by petition or motion) is shortened to and including the prehearing conference scheduled by this Order.  

6. Response time to requests for leave to intervene late (should any be filed) is shortened to and including the prehearing conference scheduled by this Order.  

7. The Parties shall be held to the advisements in this Order, as discussed above.  

8. This Order is effective immediately.  
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�  One procedural schedule assumes that, as a result of the operation of § 40-2-126(4), C.R.S., an Initial Commission Decision on the PSCo Application for a CPCN must issue on or before November 10, 2009.  The other procedural schedule assumes that, as a result of the operation of § 40-6-109.6, C.R.S., an Initial Commission Decision on the PSCo Application and on the Tri-State Application should issue on or before January 26, 2010.  


�  Rule 4 Code of Colorado Regulations (CCR) 723-1-1202 establishes the requirements for the form and content of filings made with the Commission.  The single-spaced filing made by Colo. Open Lands does not comply with Rule 4 CCR 723-1-1202(a), which requires filings to be double-spaced.  See Advisements, below.  


�  The ALJ is uncertain about the spelling of the individual’s last name.  


�  The ALJ cannot discern the individual’s entire last name.  


�  The ALJ is uncertain about the spelling of the individual’s first name.  


�  These two individuals each filed a petition to intervene, but they have the same address.  As a result, pending clarification, the ALJ treats them as filing one petition to intervene.  


�  The ALJ is uncertain about the spelling of the individual’s last name.  


�  The ALJ is uncertain about the spelling of the individual’s last name.  


�  The ALJ is uncertain about the spelling of the individual’s last name.  


�  Including within the definition of Parties, for purposes of this Order only, those who filed to intervene by July 27, 2009 is not an indication that the requests to intervene have been or will be granted.  


�  In other words, Colo. Open Lands must prove to the Commission that it has no more than three owners.  


�  Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]”  


�  The lawyer must be an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  


�  The Commission will issue an Order containing its decision.  Obviously, that Order will control.  


�  It appears that the Commission agreed with the ALJ’s determination that all issues should be decided in one Initial Commission Decision.  Decision No. R09-0723-I at ¶ 44.  


�  Cross-answer testimony responds only to the answer testimony of other intervenors.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least ten days before commencement of the hearing.  


�  This date must be at least four calendar days before the first day of hearing.  


� The length of the hearing must be sufficient to hear testimony with respect to all issues raised in the Applications.  


�  The Commission determined the procedural dates at a prehearing conference held on July 28, 2009.  Several Parties and their counsel in this consolidated proceeding are also participating in the PSCo rate case.  


�  As discussed above, the Commission would like to issue its Initial Decision in advance of that date.  


�  If a party wishes a waiver or variance from an applicable rule, that party may file an appropriate motion.  





2

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












